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Part 1: Introduction

1.1

1.2

1.3

1.4

1.5

This publication forms part of the advice and information published by the Office of
Fair Trading (OFT) and the Competition Commission (CC) under sections 106(1) and
(3) respectively of the Enterprise Act 2002 (the Act). It is the first joint guidance
document and supersedes the following OFT and CC guidelines:

o OFT publications: Mergers—substantive assessment guidance (OFT516),
Guidance note revising Mergers—substantive assessment guidance (OFT516a)
and Revision to Mergers: Substantive Assessment Guidance—Exceptions to the
duty to refer markets of insufficient importance (OFT 516b);" and

e CC publication: Merger References: Competition Commission Guidelines, CC2.

The publication explains the approach of the OFT when considering whether or not to
refer a merger to the CC for further investigation and the approach of the CC when
exploring more extensively the questions posed in merger references. It highlights
the differences of emphasis, as well as the commonalities, between the two
Authorities’ approaches. The new guidelines comprise seven parts:

e Part 1 presents the purposes of the publication and outlines the UK merger
regime.

o Part 2 looks at the overarching questions the OFT and the CC must consider in
conducting reviews of mergers.

e Part 3 defines what is meant by a ‘relevant merger situation’.

o Part 4 defines a ‘substantial lessening of competition’ (SLC), outlines the concepts
of ‘theories of harm’ and the ‘counterfactual’, and provides details on the criteria
and methodology applied by the OFT and CC in considering the SLC test.

e Part 5 provides guidance on public interest and special public interest cases.

e Part 6 outlines the OFT and CC functions in relation to interim measures and
remedies, with cross-references to the OFT’s procedural and jurisdictional guide-
lines and the CC guidelines on Merger Remedies, CC8.

e Part 7 lists additional official guidance relevant to the UK merger regime.

Separate guidance published by the OFT and the CC from time to time contains
additional information relevant to mergers, including on procedure, jurisdiction, the
duty to refer mergers (and exceptions to that duty), interim measures and remedies.

The guidance applies with effect from the date of publication on the websites of the
OFT or the CC.

In carrying out their functions, the OFT and the CC will have regard to this guidance
and will generally apply the methodology and analysis summarized in it. But they will
consider each merger with due regard to the particular circumstances of each case,

'Chapters 7 and 8 (undertakings in lieu) of the OFT publications Mergers—substantive assessment guidance (OFT516) and
Revision to Mergers—substantive assessment guidance—Exception to the duty to refer: markets of insufficient importance
(OFT 516b) continue to apply prior to publication of the forthcoming OFT publication Mergers—exceptions to the duty to refer
and undertakings in lieu of reference.


http://www.oft.gov.uk/shared_oft/business_leaflets/enterprise_act/oft516.pdf
http://oft.gov.uk/shared_oft/business_leaflets/enterprise_act/oft516a.pdf
http://www.oft.gov.uk/shared_oft/business_leaflets/enterprise_act/oft516b.pdf
http://www.oft.gov.uk/shared_oft/business_leaflets/enterprise_act/oft516b.pdf
http://www.competition-commission.org.uk/rep_pub/rules_and_guide/pdf/cc2.pdf
http://www.competition-commission.org.uk/rep_pub/rules_and_guide/pdf/cc8.pdf

including the information available and the statutory time constraints applicable to the
case.? Accordingly, while aiming to use a systematic approach to investigations, the
organizations will apply the approach described in this guidance flexibly and may, if
they consider it right to do so, depart from it.

1.6 This guidance reflects the views of the OFT and the CC at the time of publication.
Markets, economic theory, legal thinking and best practice evolve. The guidelines
may be revised from time to time to reflect such change and new or supplemental
guidance may be published. The latest version is always that appearing on the OFT
and CC websites.

1.7 Throughout this publication, the term ‘the Authorities’ is used when the guidelines
apply to both the OFT and the CC; where that is not the case, the relevant body is
specifically identified. All references in the document to statute, unless otherwise
stated, relate to the Act. Situations leading to an SLC are described in the future
tense throughout, regardless of whether or not the merger involved is completed or
anticipated. The term ‘products’ is used to denote goods and/or services.

1.8 The assessment of mergers in the UK is conducted as a two-phase process, giving
distinct but interrelated roles to the OFT, the CC and sometimes the Secretary of
State. Both anticipated and completed mergers are covered by the legislation.

1.9 At Phase 1 the OFT obtains and reviews information relating to merger situations.?
UK merger control law does not require that a qualifying merger be notified to the
OFT. However, companies can seek legal certainty by informing the OFT about a
prospective merger in advance so as to obtain clearance (and the OFT encourages
companies to contact it early in the merger process). The OFT has a duty to refer to
the CC for further investigation any relevant merger situation where it believes that it
is or may be the case that the merger has resulted or may be expected to result in an
SLC.* Under the Water Industry Act,® the OFT has a duty to refer water mergers
between two or more water enterprises whose turnovers are above defined thres-
holds (see Water Merger References: Competition Commission Guidelines, CC9). A
decision by the OFT not to refer (a ‘clearance decision’) may be made conditionally
or unconditionally.

1.10 The Secretary of State at the Department for Business, Enterprise and Regulatory
Reform (BERR) has a role in certain merger decisions where there is a public interest
or special public interest.® Where the Secretary of State has issued an intervention
notice, the OFT (and Ofcom in the case of media mergers) must advise the Secretary
of State on any mergers which might fall within the scope of the public interest or the
special public interest provisions of the Act. The Secretary of State may refer public
interest and special public interest cases to the CC (see Part 5 on the public interest
references and the subsequent role of the Secretary of State in such investigations).

%For further information about the statutory deadlines applying in Phase | and Phase Il, see OFT Mergers—Jurisdictional and
Procedural Guidance and CC General Advice and Information, CC4, respectively.

%Section 5 of the Act: the OFT is responsible for obtaining, compiling and keeping under review information about matters
related to the carrying out of its functions, including merger review.

“Sections 22 and 33.

®Section 32 of the Water Industry Act 1991.

®See paragraphs 5.24 to 5.27.


http://www.competition-commission.org.uk/rep_pub/rules_and_guide/pdf/cc9.pdf
http://www.oft.gov.uk/shared_oft/business_leaflets/enterprise_act/oft1021.pdf
http://www.oft.gov.uk/shared_oft/business_leaflets/enterprise_act/oft1021.pdf
http://www.competition-commission.org.uk/rep_pub/rules_and_guide/pdf/cc4.pdf

1.11 At Phase 2, the CC investigates mergers that are referred to it, either by the OFT or,
in public interest or special public interest cases, by the Secretary of State. It has no
authority to investigate any merger unless it has been asked to do so by the OFT or
the Secretary of State under a relevant statutory power, nor to dismiss a reference
without considering the relevant questions. The CC determines the outcome of
merger cases referred to it by the OFT. In the event that it finds that the merger will
lead to an SLC, it has extensive remedy powers.

1.12 Mergers that qualify as having a Community dimension under the EC Merger
Regulation (ECRM)—typically those above a certain size—fall outside the scope of
the Act’s jurisdiction. Instead they must be notified to the European Commission in
Brussels, and, with some exceptions (see paragraph 1.13), the UK regime may not
be applied to such mergers.’

1.13 A merger that falls under the ECMR may be considered, in whole or in part, under
the Act in certain circumstances. This may be by way of transfer of the merger at the
request of the merger firms® or of the OFT.? A merger falling under the ECMR may
also be considered at the initiative of the Secretary of State to protect certain
legitimate interests'® (see paragraph 5.28).

1.14 In some circumstances, mergers that do not meet the thresholds for notification to
the European Commission under the ECMR may be transferred to the European
Commission for consideration at the request of the merger firms'' or the OFT."
Accordingly, it is possible that a merger notified to the OFT under the Act could be
referred to the European Commission. Further details on the relationship between
the UK and European merger control systems are set out in the OFT’s Mergers—
Jurisdictional and Procedural Guidance (Chapter 11).

"Under Article 21(1), (2) and (3) of Council Regulation (EEC) No 139/2004/SC of 20 January 2004 (the ECMR), the European
Commission shall have the sole jurisdiction over, and no member state shall apply its national legislation on competition to, any
concentration that has a Community dimension. The OFT fulfils several functions as the UK’s competent authority under the
ECMR. This includes liaison with the European Commission on the assessment and determination of cases notified to the
European Commission.

8Article 4(4) of the ECMR.

°Article 9 of the ECMR.

"%Article 296 EC Treaty and Article 21(4) of the ECMR and section 67 of the Act.

"'Article 4(5) of the ECMR.

Article 22 of the ECMR.


http://www.oft.gov.uk/shared_oft/business_leaflets/enterprise_act/oft1021.pdf
http://www.oft.gov.uk/shared_oft/business_leaflets/enterprise_act/oft1021.pdf

Part 2: Merger review by the OFT and the CC

2.1

In assessing a merger, the Authorities must ask themselves two overarching
questions: (1) whether a relevant merger situation has been created (or, for antici-
pated mergers, will be created) and, if so, (2) whether or not this situation will lead to
an SLC. This Part of the guidelines describes both the similarities and the differences
between the ways the OFT, at Phase 1, and the CC, at Phase 2, approach these
questions.

OFT duty to refer mergers to the CC

2.2

23

24

2.5

The OFT has a duty to refer completed and anticipated mergers to the CC for
investigation if it believes that it is or may be the case that:

e a relevant merger situation has been created, or arrangements are in progress or
contemplation which, if carried into effect, will result in the creation of a relevant
merger situation; and

o the creation of that situation has resulted, or may be expected to result, in a sub-
stantial lessening of competition within a market or markets in the UK for goods
and services (SLC).The OFT is not required to consider its SLC test if it forms a
reasonable belief that no relevant merger situation exists or may be expected to
exist.

In considering whether to refer a merger to the CC, the OFT must form a reasonable
belief, objectively justified by relevant facts, as to whether or not it is or may be the
case that the merger has resulted, or may be expected to result, in an SLC. If the
OFT believes that no SLC is likely to arise, it will grant an unconditional clearance.

The OFT must refer to the CC when it believes that the merger is more likely than not
to result in an SLC. The Act also contemplates reference at lower ranges of
probability. If the OFT believes that the relevant likelihood is greater than fanciful but
below 50 per cent, it has a wide margin of evaluation in exercising its judgement. In
such cases, it has the duty to refer when it believes there is a realistic prospect that
the merger will result in an SLC.™

The realistic prospect threshold is intentionally a lower and more cautious threshold
for an SLC finding than that applied by the CC after more extensive investigation
(see paragraph 2.10). Two key factors will affect the OFT’s judgement on whether
there is a realistic prospect of an SLC: first, the evidence available on material points
of the OFT’s analysis; and second, in exercising its margin of evaluation, the
potential adverse impact on consumer welfare (downside risk or ‘error cost’) of an
incorrect decision not to refer. In cases where the OFT believes that the relevant
likelihood is greater than fanciful but below 50 per cent, all else being equal, the less
robust the evidence in favour of clearance, and the greater the cost of error of

"The ‘realistic prospect’ formulation is a shorthand that captures more complex statutory language, clarified by the Court of
Appeal in its judgment dated 19 February 2004 in IBA Health Limited v OFT [2004] EWCA Civ 142. The Act’s wording provides
that the OFT must refer when it believes it ‘is or may be the case that ... it may be expected that' the merger will result in a
substantial lessening of competition (section 33).
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2.7

2.8

reaching the wrong decision, the more likely it is that the OFT will conclude that the
test for reference is met.

The OFT’s duty to refer is also subject to the application of three discretionary excep-
tions.™ The OFT may decide not to refer if it believes that:

(a) the market(s) concerned is (are) not of sufficient importance to justify the making
of the reference (the ‘de minimis’ exception);

(b) any relevant customer benefits outweigh the SLC; and

(c) in the case of an anticipated merger, the arrangements concerned are not suf-
ficiently far advanced, or are not sufficiently likely to proceed, to justify a
reference.

By precluding a CC reference, application of the first two of the above three
provisions has the same effect as an unconditional clearance of the merger.

In addition, a reference cannot be made where the OFT is considering whether to
accept undertakings in lieu of making a reference."® For further information about the
duty to refer and the discretion of the OFT, including the consideration of relevant
customer benefits, see the forthcoming OFT publication Mergers—exceptions to the
duty to refer and undertakings in lieu of reference.

Questions for the CC

29

2.10

2.1

The CC has first to consider the two questions addressed by the OFT,® ie:

o whether a relevant merger situation has been created (or for anticipated mergers,
is likely to be created); and

o whether the creation of that situation has resulted, or may be expected to result, in
an SLC within any market or markets in the UK for goods or services. The CC is
not required to consider its SLC test if it forms a reasonable belief that no relevant
merger situation exists or may be expected to exist.

In answering the two questions and after a more extensive investigation, the CC is
required to apply a higher standard of probability than is required of the OFT (see
paragraphs 2.4 and 2.5). The CC must consider that a merger ‘has resulted, or may
be expected to result’ in an SLC; it will apply a ‘balance of probabilities standard’ to
its analysis, ie it addresses the question: is it more likely than not that an SLC will
result?

The CC is not required to consider the second of the questions (ie the SLC) if it has
decided that no relevant merger situation has been created or that no arrangements
are in progress or contemplation which, if carried into effect, will result in the creation
of a relevant merger situation. If the CC decides that there is an anti-competitive

"Sections 22(2) and 33(2).
"Sections 22(3)(b) and 33(3)(b) in relation to the acceptance of undertakings under section 73(2).
"®Section 35(1) for completed mergers and section 36(1) for anticipated mergers.

7
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outcome'’—that is, that an SLC has been, or will be, created—it must then consider
the appropriateness of remedies.

In its consideration of remedies, the CC must decide three questions: '

(a) whether action should be taken by the CC for the purpose of remedying, mitigat-
ing or preventing the SLC concerned or any adverse effect which has resulted
from, or may be expected to result from, the SLC;

(b) whether the CC should recommend the taking of action by others for the purpose
of remedying, mitigating or preventing the SLC concerned or any adverse effect
which has resulted from, or may be expected to result from, the SLC; and

(c) in either case, if action should be taken, what action should be taken and what is
to be remedied, mitigated or prevented.

Further information on CC remedies is set out in Part 6 of these guidelines and in
Merger Remedies: Competition Commission Guidelines, CC8.

""Defined in section 35(2).
"®3ections 22 and 33.


http://www.competition-commission.org.uk/rep_pub/rules_and_guide/pdf/cc8.pdf

Part 3: The relevant merger situation

3.1

3.2

3.3

The Act applies to a ‘relevant merger situation’, ie a merger that meets one of the
jurisdictional thresholds, and covers several kinds of transactions and arrangements.
A company that buys or proposes to buy a majority shareholding in another company
is the most obvious example. However, acquisitions of lesser shareholdings may also
give rise to a relevant merger situation, as might the transfer or pooling of assets or
the creation of a joint venture. This Part of the Guidelines sets out guidance on what
constitutes a relevant merger situation. It is arranged in five sections:

e Section 1 lays out the criteria for determining whether or not a relevant merger
situation has been created.

e Section 2 deals with the factors considered in determining if an enterprise has
ceased to be distinct.

e Section 3 sets out the time periods for the investigation of mergers.
e Section 4 discusses the turnover test.
e Section 5 discusses the share of supply test.

In the Authorities’ experience, issues relating to whether a relevant merger situation
has arisen are more likely to be considered when a transaction is being reviewed by
the OFT. The OFT has therefore issued its own guidance providing further detail on
what it will consider to be a relevant merger situation: the OFT's Mergers—
jurisdictional and procedural guidance.' (As noted in paragraphs 1.12 to 1.14, as a
general rule, mergers that fall under the scope of the ECMR are excluded from
review under the Act.)

A merger must meet all three of the following criteria to constitute a relevant merger
situation for the purposes of the Act:

o two or more enterprises must cease to be distinct, or there must be arrangements
in progress or in contemplation which, if carried into effect, will lead to enterprises
ceasing to be distinct; and

e ceither:

— the value of UK turnover of the enterprise which is being acquired exceeds
£70 million (known as ‘the turnover test'—see paragraphs 3.27 and 3.28); or

— the enterprises which cease to be distinct supply or acquire goods or services
of any description and, as a result of the merger, together supply or acquire at
least 25 per cent of all those particular goods or services supplied in the UK or
in a substantial part of it. To qualify, the merger must result in an increment to
the share of supply or consumption and the resulting share must be at least
25 per cent. In practice, therefore, the share of supply test can only be met
where the enterprises concerned supply or acquire goods or services of a

YSee Chapter 3 of the OF T Mergers—jurisdictional and procedural guidance.

9


http://www.oft.gov.uk/shared_oft/business_leaflets/enterprise_act/oft1021.pdf
http://www.oft.gov.uk/shared_oft/business_leaflets/enterprise_act/oft1021.pdf

similar kind (known as ‘the share of supply test—see paragraphs 3.29 to
3.34); and

o either the merger must:

— not yet have taken place; or

— have taken place not more than four months before the reference is made
unless the merger took place without having been made public and without the
OFT being informed (in which case the four-month period starts from the
earlier of the time the merger was made public or the time the OFT was told
about it).

3.4 It is implicit in these criteria that at least one of the enterprises must be active within
the UK. Where the turnover test is met, this will by definition be because the target
generates turnover from sales to UK customers. For the share of supply test, both of
the enterprises ceasing to be distinct must be active in supplying or acquiring goods
or services within the UK or a substantial part of the UK. These principles apply
equally to non-UK companies that sell to (or acquire from) UK customers or
suppliers.

3.5 Two enterprises will ‘cease to be distinct’ if they are brought under common
ownership or control.

Enterprises

3.6 The term ‘enterprise’ is defined in section 129 of the Act as the activities, or part of
the activities, of a business. The enterprise in question need not therefore be a
separate legal entity. The definition in the Act states that the activities in question
should be carried out for ‘gain or reward’. However, there is no requirement that the
transferred activities should be currently profitable, or generating a dividend for
shareholders, and transferred activities conducted on a not-for-profit basis are caught
by the definition.

3.7 In making a judgement as to whether or not the activities of a business, or part of a
business, constitute an enterprise under the Act, the Authorities will have regard to
the substance of the arrangement under consideration, rather than merely its legal
form. As a result, it may not be the case that one single factor will prove determin-
ative in reaching a conclusion.

3.8 An ‘enterprise’ may comprise any number of components, most commonly including
the assets and records needed to carry on the business, together with the benefit of
existing contracts and/or goodwill. In some cases, the transfer of physical assets
alone may be sufficient to constitute an enterprise, for example where the facilities or
site transferred enable a particular business activity to be continued. Intangible
assets such as intellectual property rights are unlikely, on their own, to constitute an
‘enterprise’ unless it is possible to identify turnover directly related to the transferred
intangible assets that will also transfer to the buyer. The business acquired may no

Pgee also paragraphs 3.24 to 3.26. The OFT also has the power to suspend the statutory deadline in certain circumstances
where the parties have not provided satisfactory responses to OFT information requests (see OFT Mergers—jurisdictional and
procedural guidance, section on Information Gathering Powers).

10


http://www.oft.gov.uk/shared_oft/business_leaflets/enterprise_act/oft1021.pdf
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longer be trading but this does not in itself prevent the business from being an
enterprise for the purposes of the Act.

Control

3.9

3.10

3.11

‘Control’ is not limited to the acquisition of outright voting control but includes situ-
ations falling short of outright control. Section 26 of the Act distinguishes three levels
of interest referred to as ‘control’ (in ascending order):

o Company A, the acquirer, may acquire the ability materially to influence the policy
of Company B, the target (known as ‘material influence’);

¢ Company A may acquire the ability to control the policy of Company B (known as
‘de facto’ control); and

e Company A may acquire a controlling interest in Company B (known as ‘de jure’,
or ‘legal’ control).

Section 26(3) of the Act provides the Authorities with a discretion (rather than an obli-
gation) to treat material influence and de facto control as equivalent to legal control.

The Act also contains provisions to deal with situations in which a company acquires
de facto control or a controlling interest by stages or where ‘associated persons’
might act together to gain control.

Material influence

3.12

3.13

3.14

The ability to exercise material influence is the lowest level of control that may give
rise to a relevant merger situation. In assessing material influence in the context of
the Act, the Authorities will conduct a case-by-case analysis, focusing on the overall
relationship between the acquirer and the target and on the acquirer's ability
materially to influence policy relevant to the behaviour of the target entity in the
marketplace. The policy of the target includes the strategic direction of a company
and its ability to define and achieve its commercial objectives.

The acquirer’s ability to influence the target’s policy can arise through the exercise of
votes at shareholders’ meetings, together with any additional supporting factors that
might suggest that the acquiring party exercises an influence disproportionate to its
shareholding. Material influence may also arise as a result of the ability to influence
the board of the target and/or through other arrangements.

In considering whether material influence may be present by virtue of a shareholding
in a particular case, the Authorities will consider not only the ownership of the share-
holding but also whether, as a matter of practice, the acquiring party is able to exert
influence. Other factors that may be relevant to an assessment of a particular share-
holding include:

o the distribution and holders of the remaining shares, in particular whether the
acquiring entity’s shareholding makes it the largest shareholder;

e patterns of attendance and voting at recent shareholders’ meetings based on
recent shareholder returns, and in particular whether voter attendance is such that
the shareholding under consideration would be able in practice to block special
resolutions;
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3.15

3.16

e the existence of any special voting or veto rights attached to the shareholding
under consideration;

o the status and expertise of the acquirer and its corresponding influence with other
shareholders; and

e any other special provisions in the constitution of the company conferring an
ability materially to influence policy.

In addition to the ability materially to influence policy through the voting of shares, the
Authorities’ determination may also, or alternatively, turn on whether the acquirer is
able materially to influence the policy of the target entity through board represen-
tation. Indeed, it is possible that board representation alone could, in certain circum-
stances, confer material influence.

The Authorities may also consider whether any other factors, such as agreements
with the company, enable the acquirer materially to influence policy. These might
include the provision of consultancy services to the target or might, in certain circum-
stances, include agreements between firms that one will cease production and
source all its requirements from the other. Financial arrangements may in certain
circumstances confer material influence where the conditions are such that one party
becomes so dependent on the other that the latter gains material influence over the
company’s commercial policy.

De facto control

3.17

It is possible that merger arrangements give rise to a position of ‘de facto’ control
when an entity is clearly the controller of a company, notwithstanding that it holds a
50 per cent voting stake or less in the target company (ie it does not have a control-
ling interest). This is likely to include situations where the acquirer has control over
more than half of the votes cast at a shareholders’ meeting. It might also involve
situations where an investor’s industry expertise leads to its advice being followed to
a greater extent than its shareholding would seem to warrant (although this factor
could equally be relevant to a finding of material influence).

A controlling interest

3.18

A ‘controlling interest’ generally means a shareholding of more than 50 per cent of
the voting rights in a company. Only one shareholder can have a controlling interest,
but it is not uncommon for a company to be subject to the control (in the wider sense
described above) of two or more major shareholders at the same time—in a joint
venture, for instance. Thus, as explained in the preceding paragraphs, a significant
minority shareholder may be seen as being able materially to influence a company’s
policy even though someone else owns a controlling interest.

Acquiring control by stages

3.19

3.20

Under section 26(4) of the Act, should a shareholding (and/or a level of board repre-
sentation) that confers the ability materially to influence a company’s policy increase
to a level that amounts to ‘de facto’ control or a controlling interest, that further
acquisition will produce a new relevant merger situation. The same applies to a move
from ‘de facto’ control to a controlling interest.

In principle, therefore, if Company A acquires Company B in stages, this could give
rise to three separate mergers: first, as Company A moves to material influence; then

12



3.21

to ‘de facto’ control; and, finally, to a controlling interest. But further acquisitions of a
company’s shares by a person who already owns a controlling interest do not give
rise to a new merger situation.

Where a person acquires control of an enterprise (in any of the three senses
described above) during a series of transactions within a single two-year period,
section 29 of the Act allows the transactions to be considered as having occurred or
occurring simultaneously on the date of the last transaction and thus to be treated as
a single reference. In giving effect to this provision, the Authorities may take into
account transactions in contemplation.

Associated persons

3.22

3.23

3.24

3.25

3.26

3.27

3.28

For the purposes of considering whether an enterprise has ceased to be distinct,
section 127 of the Act allows the Authorities to consider whether several persons
acquiring an enterprise are ‘associated persons’ and thus should be viewed as acting
together.

This situation will most commonly arise where the acquiring persons are related or
have a signed agreement to act jointly to make an acquisition, although the Act does
not require that each of the acquiring parties should individually have control over the
acquired entity for them all to be regarded as being associated persons. It is also
possible that separate entities may be considered to be ‘associated persons’ where
they appear to have common incentives to act together for the purpose of gaining
control over the acquired enterprise.

For the OFT to be able to refer a merger to the CC, either:
¢ the merger must not yet have taken place; or

o under section 24 of the Act, the completed merger must have taken place not
more than four months before the reference is made (see paragraph 3.3).

In cases where the OFT is not informed directly of material facts about the merger,
the four-month period is deemed to have commenced when material facts are ‘made
public’, ie when they are ‘so publicised as to be generally known or readily
ascertainable’. The OFT also has the power to ‘stop the clock’ in certain
circumstances (see footnote to paragraph 3.34).

Section 27(5) allows the Authorities to treat successive events within a period of two
years between the same parties (or in consequence of the same arrangements or
transaction) as occurring simultaneously on the date of the latest event (see para-
graph 3.22). The Authorities have discretion in whether to apply this section.

The ‘turnover test’ is satisfied where the annual value of the UK turnover of the enter-
prise being acquired exceeds £70 million. In essence, the turnover in question is that
achieved by the target, or targets, in the UK.

In general, the turnover test applies to the turnover of the acquired enterprise that
was generated by the sale of goods or services to customers within the UK in the
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3.29

3.30

3.31

business year preceding the date of completion of the merger or, if the merger has
not yet taken place, the date of the reference to the CC.

Under section 23 of the Act, the ‘share of supply test’ is satisfied if the merger
enterprises:

o either supply or acquire goods or services of a particular description; and

o will, as a result of the merger, collectively supply or acquire 25 per cent or more of
those goods or services, in the UK as a whole or in a substantial part of it,
provided that the merger results in an increment to that share.

The increase in the share of supply must result from the enterprises ceasing to be
distinct. In the case of an acquisition, the share of supply is based on the activities of
the acquirer and the target company. In joint venture situations, the share of supply is
calculated by reference to the activities of the joint venture, although it will include
shares of the joint venture parents where they continue to undertake the same
activities as the joint venture.

The Act expressly allows the Authorities a wide discretion in describing the relevant
goods or services, requiring only that, in relation to that description, the parties’ share
of supply or acquisition is 25 per cent or more. The test is distinct from a market
share test (paragraphs 4.84 to 4.93), and goods and services to which the jurisdic-
tional test is applied need not amount to a relevant economic market. In addition, the
Authorities may have regard to any reasonable description of a set of goods or
services to determine whether the share of supply test is met—the value, cost, price,
quantity, capacity, number of workers employed or any other criterion may be used to
determine whether the 25 per cent threshold is reached.

Substantial part of the UK

3.32

3.33

The share of supply test may be applied to the UK as a whole or to a substantial part
of it. There is no statutory definition of ‘a substantial part’. The House of Lords ruled
in the context of similar provisions in the Fair Trading Act 1973 (FTA) that, while
there can be no fixed definition, the area or areas considered must be of such size,
character and importance as to make it worth consideration for the purposes of
merger control.?’ The Authorities will take into account: the size, population, social,
political, economic, financial and geographic significance of the specified area or
areas, and whether it is (or they are) special or significant in some way.

For the application of the share of supply test, there is no need for the substantial
part of the UK to constitute an undivided geographic area. The economic significance
of a merger, in terms of an SLC, does not necessarily depend on whether several
localities are contiguous or separated.

Supply of goods or services in the UK

3.34

The share of supply test requires that the merger would result in the creation or
enhancement of at least a 25 per cent share of supply or acquisition of goods or

YSee Regina v Monopolies and Mergers Commission and another ex parte South Yorkshire Transport Limited [1993] 1 WLR

23.
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services either in the UK or in a substantial part of the UK. Services or goods are
generally deemed to be supplied in the UK where they are provided to customers
who are located in the UK. %

Z3ee, for example, Thermo Electron Manufacturing Limited/GV Instruments Limited, CC, May 2007; and Anticipated merger
between NYSE Group Inc and Euronext NV, OFT, 9 October 2006.
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Part 4. A substantial lessening of competition

4.1

4.2

4.3

4.4

4.5

4.6

4.7

This Part of the guidelines is set out in three sections. Section A describes what is
meant by an SLC. Section B outlines the concepts of ‘theories of harm’ and the
counterfactual, and Section C describes in detail the criteria and methodologies the
Authorities use when applying the SLC test.

There are broadly three categories of mergers discussed in these sections:

o Horizontal mergers: mergers between firms that operate in the same economic
market.

e Vertical mergers: mergers between firms that operate at different levels of the
supply chain of an industry.

e Conglomerate mergers: mergers between firms in different markets.

‘SLC’ is not defined in the Act. The following paragraphs set out what the Authorities
mean by this and related terms.

Competition is viewed by the Authorities as a process of rivalry between suppliers (ie
firms) seeking to win customers’ business over time by offering them a better deal.
Rivalry may take various forms. Firms may seek to undercut each other on price,
produce more output, outperform each other on reducing costs, improving quality,
enhancing productivity or increasing innovation to create new or improved products
or markets. For customers, rivalry can therefore have many beneficial effects, for
instance by driving down prices, by increasing output and by improving quality and
variety.

Any merger will be considered by the Authorities in terms of how it affects rivalry over
time. A merger which substantially lessens competition over time—giving rise to an
SLC—will reduce the beneficial effects of rivalry, creating an ‘adverse effect’ for
consumers. The Authorities would not normally find an SLC without an expectation of
adverse effects for consumers.

In some markets, the direct customers of the merger firms may not be end- or final
consumers.? In practice, the Authorities treat mergers in such ‘upstream’ markets in
the same way as those in ‘downstream’ markets which serve end-consumers.?* An
SLC that harms upstream customers will be presumed to lead to detriment to final
consumers as well, in the short or longer term. The Authorities do not consider it
necessary to trace the path of adverse effects down the supply chain.

By contrast, where the merger is expected to result in adverse effects on businesses
that are not customers of the merger parties, the Authorities will examine carefully
whether harm to final consumers can be expected to result (directly or indirectly) from
the merger. This could arise, for example, in mergers of vertically-integrated firms,
where there would be downstream competitors of, and upstream suppliers to, the
merger firms.

®The Act defines ‘customers’ and ‘consumers’ in section 129(1). As well as referring to end-consumers, the Authorities use the
term ‘customers’ to encompass direct customers of the merger firm who are not necessarily end-consumers.

#An ‘upstream firm’ supplies its products higher up the supply chain to ‘downstream firms’ further down the chain, which use
the products as an input.
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4.8

4.9

At the outset of the respective phases of an inquiry, the Authorities each set out the
one or more ‘theories of harm’ that they use as the framework for substantive merger
analysis. These may be revised as the inquiry continues.

The theories of harm trace the logical steps between the merger, the loss of rivalry
and expected harm to customers, compared with the situation likely to arise if the
merger did not take place (known as the ‘counterfactual’). Identifying the counter-
factual is central to the Authorities’ overall assessment of a merger since the core
concept of an SLC is the lessening of competition caused by the merger when
compared with what would have happened had the merger not taken place.

Theories of harm

4.10

4.1

412

4.13

In formulating theories of harm, the Authorities may first set out those aspects of
firms’ offers to consumers over which the firms compete and which could worsen as
a result of the merger. A firm’s competitive offer to consumers may take several
forms: in addition to price, non-price aspects might include the quantity sold, service
quality, product range, product quality, geographical location, productive capacity and
innovation. The ability of firms to adjust these aspects, and also the time within which
they can do so, will depend upon the market concerned.

Theories of harm will generally fall into the following categories:

¢ Unilateral effects: a worsening of the competitive offers of one or both of the
merger firms, and possibly other firms in the market, as a result of the loss of the
competitive constraint they would impose on one another without the merger (see
paragraphs 4.94 to 4.114).

e Coordinated effects: a worsening of the offer by a number of firms within the
market (which could go beyond the merger firms), because the merger creates or
strengthens the conditions under which they might collude tacitly (see paragraphs
4.115 to 4.132, which also discuss ‘explicit’ collusion?®).

e Vertical or conglomerate effects: a lessening of competition that harms con-
sumers, resulting from a merger of producers of products which are not substi-
tutes for one another. These may be inputs to one another (a vertical merger) or
complements for, or unrelated to, one another (a conglomerate merger—see
paragraphs 4.133 to 4.173).

In some cases, the Authorities may consider several concurrent theories of harm.
These may include different effects on the same aspect of competition (for example,
unilateral and coordinated effects on price), the same effects on different competitive
aspects (for example, unilateral effects on price and on quality), or different effects on
different aspects (for example, unilateral effects on price and coordinated effects on
capacity). These theories of harm may apply over different time periods—for
example, short-run unilateral effects on price and long-run coordinated effects on
capacity.

The Authorities thus consider that it is possible for a merger to lead to both unilateral
and coordinated effects on the same aspect of competition. In principle, a merger
may lead to higher prices in the absence of coordination (unilateral effects) and also

*Both ‘tacit’ and ‘explicit’ collusion may involve actions that are illegal under competition law.
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4.14

4.15

raise the risk of coordination taking place (coordinated effects). The Authorities may
not need to form a view on the likelihood of both theories of harm if they expect one
of them to be sufficient to meet their respective competition test.

Where several concurrent theories of harm might arise, each of which may not indi-
vidually constitute an SLC, the Authorities will make an overall assessment of
whether or not the relevant SLC threshold is met. Because of the lower threshold of
its reference test, the OFT may also consider there to be a realistic prospect of an
SLC on the basis of multiple theories of harm that may not be validated according to
the CC’s ‘balance of probabilities’ assessment (see paragraph 2.10).

Not all mergers give rise to competition issues. Some will simply not lessen compe-
tition substantially, because sufficient post-merger competitive constraints will remain
to ensure that competition (or the process of rivalry) continues to discipline the
commercial behaviour of the merger firm. Other mergers are either pro-competitive or
are competitively benign.

The counterfactual

4.16

417

4.18

4.19

4.20

The concept of the SLC test involves a comparison of the prospects for competition
with the merger against the competitive situation without the merger, ie the counter-
factual (see paragraph 4.9). Generally, the Authorities will assess the counterfactual
over the foreseeable future, in the same way as the effects of the merger are
analysed.?

Developments which have arisen or are expected to arise as a result of the merger,
while considered as part of the analysis of competitive effects, will not be relevant to
the counterfactual.

The impact of the expansion plans of other market participants or the entry plans of
one of the merger firms are considered below in the context of the analysis of the
merger and potential theories of harm (paragraphs 4.174 to 4.191). But such factors
might also be considered in the context of the counterfactual.

In many cases, the appropriate counterfactual will be the pre-merger conditions of
competition, and the effect of the merger is judged against a benchmark of all else
having been held constant. However, in some circumstances, such as when changes
to the structure of the market or to the merger firms are likely in any event, the
Authorities may need to take account of other factors so as to reflect the nature of
competition in the absence of the merger.

Since the counterfactual may be either more or less competitive than the prevailing
conditions of competition (assuming these could be restored following a completed
merger), it may increase or reduce the prospects of an SLC finding by the relevant
Authority.

The approach to the counterfactual

4.21

In reviewing mergers at Phase 1, the OFT is required to assess whether the merger
creates a realistic prospect of an SLC. The ‘is or may be the case’ standard in the
OFT’s SLC test also has implications for its approach to the counterfactual (see
paragraph 2.4 and its footnote); given a range of plausible counterfactual scenarios,

®The period can sometimes be relatively short, for example in a case where the merged firm was perceived to be failing, eg
British Salt Ltd/New Cheshire Salt Works Ltd , CC, November 2005.
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4.22

4.23

4.24

4.25

4.26

the OFT will consider whether the merger creates a realistic prospect of an SLC
when compared with the most competitive realistic counterfactual position.

The OFT may therefore conclude that it ‘may be the case’ that the merger may be
expected to result in an SLC against a particular counterfactual (ie such that the duty
to refer is met), even if there are other realistic counterfactual scenarios under which
there would be no SLC.

The OFT’s approach in practice is to presume that the prevailing conditions of
competition are the relevant starting point for the counterfactual. For most cases
reviewed by the OFT, such a presumption in favour of the status quo, or status quo
ante in the case of completed mergers (ie the pre-merger situation), represents a
cautious approach to determining the appropriate counterfactual (and therefore
whether any prospect of SLC would be caused by the merger under consideration).?

However, this presumption may be rebutted—either by evidence about a realistic
alternative counterfactual that the OFT considers (given its statutory test) it should
take into account in its analysis, or by evidence from the merger parties on the
appropriate counterfactual. This means:

¢ In a situation where the merger firms are both active in a market at the time of the
merger, and the counterfactual consideration is whether one of them would have
exited from the market had the merger not gone ahead, the OFT would require
compelling evidence that such exit was ‘likely and imminent’, so as to rebut the
presumption that the party in question would have remained to compete in the
market®® (see paragraphs 4.27 to 4.33).

o Alternatively, the counterfactual question under consideration may be whether one
of the merger firms would have entered the market, thereby increasing compe-
tition, without the merger. In such a situation, the asymmetry of the reference test
requires the OFT to move beyond its initial presumption to consider carefully
whether it is realistic that such entry would have occurred; such considerations
could in some sense be considered as part of the counterfactual, but are more
normally treated as theories of harm relating to potential competition.?®

As a Phase 2 body, the CC, on the other hand, will consider the most likely outcome
in the market under investigation and define the counterfactual based upon its expec-
tation. This may often, but not always, be the prevailing conditions of competition. At
both Phase 1 and Phase 2, known third party events in the near future (including
competitors’ expansion plans and planned regulatory and legislative changes
affecting the industry) will be included in the consideration of the counterfactual. No
counterfactual can be constructed that involves existing agreements in violation of
competition law, eg on cartels.

The following paragraphs set out examples of situations where a counterfactual
different from the prevailing conditions of competition may be appropriate.

TSee Anticipated acquisition by Tesco Stores Limited of five former Kwik Save stores (Handforth, Coventry, Liverpool, Barrow-
in-Furness and Nelson), OFT, 11 December 2007.

®For an example of the OFT using a counterfactual other than prevailing conditions, see First West Yorkshire/Black Prince,
OFT, 27 May 2005.

®For an example of the OFT considering potential entry into the market by one of the merger firms, see Air France-KLM/VLM,
OFT, 9 May 2008.
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