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COMPETITION COMMISSION 

Competition Commission Acceptance of Undertakings No. 7 of 2004 

IN THE MATTER of a reference to the Competition Commission 
dated 12 October 2004 concerning the acquisition by 
Napier Brown Foods plc of James Budgett Sugars Ltd 

Whereas on 12 October 2004 the Office of Fair Trading, in exercise of its duty under 
section 22 of the Enterprise Act 2002 ('the Act') referred to the Competition Commission 
('the CC') the completed acquisition by Napier Brown Foods plc of James Budgett Sugars 
Ltd: 

And whereas Napier Brown Foods plc has agreed to give undertakings to the CC under 
section 80 of the Act for the purpose of preventing pre-emptive action, to ensure that no 
action is taken which might prejudice the reference or impede the taking of any action by the 
CC under Part 3 of the Act which may be justified by the CC's decisions on the reference: 

Now the CC pursuant to section 80(2) of the Act hereby accepts the undertakings, a copy of 
which is set out in the attached Annex below, and accordingly the undertakings come into 
force in accordance with section 80(5) of the Act: 

Christopher Clarke 
25 November 2004 



COMPLETED ACQUISITION BY NAPIER BROWN FOODS PLC OF JAMES 
BUDGEIT SUOARS LTD 

UNDERTAKINGS GIVEN BY NAPIER BROWN FOODS PLC TO THE 
COMPEMION COMMISSION PURSUANT TO SECTION 80 OF THE 
ENlERPRlSE ACT 2002 

W hereas, on 12 October 2004, the OFT made the reference to the CC under section 
22 of the Act concernmg the completed acquisition by Napw Brown Foods PLC ol 
Jarnes Budgett Sugars Ud, 

And whereas the CC w~shes to ensure that no actton IS taken pendmg final 
determnation of the reference wh~ch mtght prelud~ce that reference or Impede the 
takmg of any adon by the CC under Part 3 of the Act wh~ch mlght be justrfied by the 
CC's cbas~ons on the reference, 

And whereas the reference has not been finally determ~ned n accordance wth 
sectton 79(1) of the Act, 

Now NBF hereby g m  to the CC the fdlmng undertakrngs pursuant to sect~on 80 
of the Act for the purpose of prwentrng pre-emptwe acbon 

1 Except wtth the pr~or wntten consent of the CC, NBF undertakes that wdl not 
durmg the speuf~ed p o d ,  take any amon wh~ch m~gM prqud~ce the 
reference to the CC or ~mpede the Wing of any action under the Act whtch 
may be j u s t ~ M  by the CC's dwsmns on the reference and In parhcular, take 
any acbon wh~ch mlgM 

(a) lead to the mtegratm of the JBS busmess wth the NBF bus~ness, 

(b) transfer the ownershp or control of the JBS busmess, or 

(c) o t h e m  Impw the ab~lrty of the JBS buslness to compete 
rndependently m any of the markets affected by the acquwbon 

2 Further and w~thout pmjud~ce to the generality of paragraph l, NBF wll at all 
bmes dunng the specrfied pertod. procure that except Hnth the prw wrlften 
consent of the CC 

(a) the JBS busmess IS camed on separately from the NBF bw~ness and 
JBS's separate sales or brand hntlty IS mamtaned: For the 
avoidance of doubt, th~s shall ~ndude JBS brddrng for business 
~ndependently of NBF and n compebbon with fi as JBS WOUM have 
done n the ordinary course of busmess had rt not been acqu~red by 
NBF 

(b) the JBS bus~ness IS ma~nmned as a gang concern and sufftc~ent 
resources are made avarlable for the development of the JBS 
bus~ness on the bacus of IFs pm-merger busmess plans, [ 
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except In the ordinary course of business, no substanbe changes are 
made to the organmtional structum of the JBS business or to the 
management responsrbilttms within tfie JBS business, 

the nature, description, range and quallty of goods and serwces 
currently supplied m the Unrted ffingdom by each of the two 
businesses are maintamed and preserved, [ 

'X l 

except In the ordinary course of business for the separate operahon of 
the two businesserr, [ 'X 

l 

(I) the assets of the JBS business are mruntalned and preserved, 
~ndudmg facllmes and gaodw~ll, 

(11) none of the assets of the JBS bus~ness are disposed of, and 

(111) no ~nterest in the assets of the JBS bwlness IS created or 
dleposed of; 

there ts no ~ntegratmn of the ~nformation technology of the two 
buslneeees, and the software and hardware platforms of the JBS 
business shall remain essentially unchanged, except for routme 
changes and mamtenance, 

no key staff are transferred between the two businesses, 

all reamable step are taken to encourage ail key staff to remaln 
wrth the JBS business, and 

no business secrets, know-how, commercially sensrtm lnformatmn, 
intellectual property or any other lnfmatton of a conf&nbal or 
proprietary nature relatmg to the two busmesses, shall pass, d~rectly 
or indirectly, from JBS (or any of its employees, directors, agents or 
affhates) to NBF (or any of h employee& directors, agents or 
affiliates), or wce versa, except where strictly necessary n the 
ordinary course of business and on the basls that 

(I) any such lnformabon IS prmded solely to the Managrng 
Dlredor and Flnance Director of NBF who wll be made aware 
of the wnfidenbal and commercially sensltlve nature of the 
lnforrnahon and that 1t must be used solely for the purposes of 
presmng the economic wabillty, &rnpetrbven&s and 
rnarketabilrty of the JBS bus~ness untd final deterrninaQon, and 

(it) should the merger be prohlbrted, any records or coptes 
(electronic or otherwrse) of such ~nformabon wherever they 
may be held wll be returned to the JBS busfness andfor 
destroyed 

For the purposes of paragraph 2(1) ~t shall not be regarded as str~ctty 
necessary m the ordinary course of bucuness for customer/supplier 
speaf~c 1nfarmat.m concerning volumes, prrces, and tlming in respect 
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of proposed or actual contracts or any equnralent arrangements for the 
sale or purchase of sugar M ~nforrnation c o m i n g  formal, rnforrnal 
and rndiC8twe blds to be pamed from JBS to NBF or vlae versa but 
JBS wll be permtted to pass to NBF such aggregated f~nanual 
management accounting ~nformatlon as is requ~red to enable NBF to 
comply wth its dutles to shareholders and wrth rts remng obllgatmns 
to IFe bankers as set out in the agreement between NBF and Royal 
Bank of Scotland dated 15 December 2003 as long as such 
management accounting lnforrnabon does not nclude such customer- 
speck information 

3 Except with the pnor written consent of the CC, NBF wrll use all reasonable 
endeavours to procure that, except n the ordinary course of busmess for the 
operatm of each of the NBF burrinese and the JBS busness, the assets of 
the JBS business are marntalned and preserved, indudlng faalms and 
goodwill 

4 NBF shaJl procure that each of Its subsrdtmes complres wtth these 
undertakings as d ~t had gwen them 

5 NBF shall forthnnth pro& to the OFT and the CC such ~nforrnatlon or 
statement of cornpilance as elther of them may from twne to time require for 
the purposes of monltonng compl~ance by NBF and subsidlanes with these 
undertakings In parttwlar, on the first workmg day of each month 
commencing l* December 2004, NBF shall provlde a monthly statement to 
the CC confirming compliance Hnth these undertakmgs s~gned by the Chref 
Executwe Ofhcer of NBF, and the Managing D~rector of JBS or any person 
exerclstng the equivalent functions In the JBS business 

6 NBF shall comply ~nsofar as it IS able Hllth such wrttten directions as the CC 
may from Bme to tlme give to take such steps as may be specrf~ed or 
descr~bed in the d~recbons for the purpose of carrying out or securlng 
complmnce wrth these undertakings 

In terpret8tlon 
7 The Interpmbbon Act 1978 shall apply to these undertaktngs as it does to 

Acts of Parliament 

8 For the purposes of these undertakings 

Yhe 8cqulrltlonn means the acqu~sttion by NB of JBS, completed on 7 July 
2004, 

"the Act' means  the^ Enterprise A d  2002, 

'an afflllate" of a perm is another person who mt~sfies the follmng condmon, 
namely that any enter- (which, m th~s context, has the meaning gwen n 
section 129(1) of the Act) that the hrst person carnes on from time to time and 
any enterprise that the second person cam= on from time to tlme would be 
regarded as being under the common control for the purposes of -on 28 of 
rhe Ad, 



'buslneu" has the meaning gnmn by section 129(1) and (3) of the Act, 

W e  CC" means the Cornpetitton Commis~n, 

'control" lndudes the ability d~rectly or indirectly to control or materially to 
mfluence the policy of a body corporate or the poky of any person m carrylng on 
an enterprlee but wnhout having a controllrng interest n that body corporate or In 
that enterprise, and in the case of a body corporate, a person shall for the 
purposes of these underEekrngs be deemed to control fl rf be holds, or has an 
mterest m, shares of that body corporate which amount to 10 per cent or more of 
its issued share capital or whtch carry an entitlement to vote at meebngs of that 
body corporate of 10 per cent or more of the total number of votes which may be 
cast at such meetings, 

"tho declrlona* means the dsclsions of the CC on the quest~ons wh~ch it is 
required to answer by wrtue of &on 35 of the Act, 

"koy staff" means staff in pos~t~ons of e x W e  or managerial responsikllty 
andfor whose pedormance affects the wb~llty of the buaness, 

?he OFl' means the 0 f k e 1  of Far Trading, 

"tha ordinary course of buslned means matters connected to the day to day 
supply of [goads aWor S~IWCBS] by JBS and does not include matters invohnng 
slgnrficant changes to the organlsabonal structure or related to the post-merger 
mtegrahon of JBS, 

"the specifled (urlod' means the penod beg~nning on the date of these 
undertakings and termnatmg when the reference IS finally determined n 
accordance wrth smons 79(1) and (2) of the Act, 

'wbrldlw, unless o t h o m  stated, has tha meaning gtven by section 736 of 
the Compan~es Act 1985 (as amended), 

"the two buaineucn" means the NBF sugar business and the JBS business, 

"NBF means Naprer &own Foods plc, 

"the NBF urgar budne88' means tbe business of NBF and rts subsldmes 
camed on as at 7 JuJy 3004, 

"36s" means James Budgett Sugars LW; 

Yho JBS budnurum means the business of JBS and da subsldwies carried on 
as at 7 July 2004, and 

unless the context requires otherwise, the singular shall include the plural and 
WC9 versa 

FOR AND N BEHALF OF NAPIER BROWN FOODS PLC A 
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NAPIER BROWN FOODS PLC 
BOARD RESOLUTION 

Monday 22nd November 2004 
10:OO a.m. at International House 
1 St. Katharine's Way, London ElW 1x0 

1. Competition Commission Undertakings 

The undertakings required by the Competition Commission were tabled. 
These were approved and C.O.Thomas was authorised to sign on behalf of 
the Company. 

Company Secretary 




