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Introduction

7.1. This chapter summarizes the views of manufacturers other than those whose views are included
in Chapter 6, distributors, retailers and consumers. A number of ex-dedicated distributors expressed con-
cerns particularly about the establishment of Wall’s Direct, the terms on which independent distributors
were supplied and the methods used to promote Wall’s Direct, and the effects of freezer exclusivity. Of
over 150 other manufacturers and distributors from which we heard, about 100 expressed concerns about
aspects of the market, in particular distribution arrangements, freezer exclusivity and terms to retailers;
or suggested, in response to a questionnaire we put to them, that their sales and/or industry sales would
increase if freezer exclusivity were abandoned. However, we also heard from about 100 retailers, few of
whom expressed concern about any aspects of the market. We received very few views from consumers.

Theviews of a group of ex-dedicated distributors

7.2. A group of ex-dedicated distributors® attended hearings and made the following points. (The
separate submissions of individual ex-dedicated distributors are summarized in paragraph 7.38 et seq.)

7.3. The group told us that they were in a position of confusion and uncertainty. From 1 March 1999
they faced a situation where their major competitor (BEW) was a so their mgjor supplier. BEW had made
it clear that it expected to capture at least 50 per cent of the market through Wall’s Direct. The ex-
dedicated distributors, now ice cream wholesalers, were facing a future where, although their terms were
reasonably transparent, they faced competition from Wall’s Direct whose terms (for example, promo-
tional benefits) were not transparent and were unlikely to be so until the end of the 1999 season. The ex-
dedicated distributors were also facing competition from national wholesalers such as Booker and
Snowking, who received significantly better terms than the ex-dedicated distributors.

7.4. Inthe view of the group, BEW had used the Commission’s 1998 report as an excuse to go down
the road of instituting Wall’s Direct in order to keep the monopoly stranglehold it had on the market
place. At the time of the revision of contract terms in 1998, two dedicated distributors had decided to
become independent wholesalers. Those two commenced acting as wholesalers in the middle of April
and had to quickly collate information about where to source industry refrigeration, other manufacturers
brands, terms for other brands, advertising, and gain contact with the customer base about the oppor-
tunity to be no longer tied to a single supplier. The initia reaction from the trade had been overwhelm-
ing; there had been much interest in the option of being able to have a freezer from the wholesaler on
free loan and be able to carry brands that were being heavily advertised on television that hitherto
retailers had not been able to stock. Both wholesalers sited about 100 freezers each last year, and
proposed to install a similar number this year. Looking at the rate of sales through those freezers
compared with the previous sales of only Wall’sice cream, the initial indications were that sales were 25
to 30 per cent above the site average for last year; subsequently, on the basis of 15 examples, it was
established that the average increase in sales for March to June was well over 50 per cent.

Speediserve, Harlech, Coldstream, King Bros, N W Levers Ltd. The transcripts of the hearings were, however, copied to all
other members of ICW and Ice Cream UK.

274



7.5. Some of the group had been offered the opportunity to become partners with Wall’s Direct, and
some of those had accepted the invitation, but others felt that the Wall’'s Direct system was potentially
flawed. In particular, Wall’s concept of cross-docks did not give any scope to a wholesaler who could
provide cold storage, and a number of ex-dedicated distributors had previously invested heavily in such
storage at BEW's request. BEW was offering a 24-hour delivery service in the summer period only,
anticipating that the independent wholesalers (mostly the ex-dedicated distributors) would pick up the
non-economic winter operation. As for tendering for the cross-docks, BEW set conditions to the effect
that its products had to be exclusively delivered in vehicles used for the Wall’ s Direct operation, and had
to be kept only in appropriate cold stores. It followed that, as an operator carrying on a wholesale busi-
ness, in aWall’s Direct delivery it was not possible to get the benefit of a single drop including product
from other suppliers. Particularly in rural areas, it was necessary to mix loads in order to reduce unit
costs. BEW had also demanded delivery to some cross-docks at 4.00 am to depots in residential areas.
There was a danger that because of increased handling of products under the Wall’s Direct operation,
quality could be compromised.

7.6. BEW had agreed a budget with cross-dock operators and was offering payment to cover these
budgeted costs and a management fee in addition. This management fee could be enhanced by 50 per
cent by achieving very easy targets—for example, in the first year the target was to deliver 97 per cent of
orders captured. Distributors costs differed for each location but were likely to be between £1.39 and
£1.70 per unit, without the management fee, compared with the £1.10 offered to independent whole-
salers. The £1.10 equated solely to the distribution costs and took no account of sales, storage and
financing the stock and debtors, or a profit to the shareholders. The actual cost of the cross-dock oper-
ation could be anything between £1.04 and £9.00 per unit. On the face of it, the Wall’s Direct contract
looked very attractive for such operators, but those ex-dedicated distributors who had declined or were
not invited to join Wall’s Direct did not have faith in its distribution system. They had become disil-
lusioned with their previous relations with BEW, and were uneasy at the prospect of being effectively
tied toit.

7.7. Asked what the minimum discount from GSV ought to be to enable independent wholesalers to
conduct a viable business as a general group, the ex-dedicated distributors said that the £1.10 per unit
offered to independent wholesalers had equated to about 10 per cent of GSV overall in 1998. Operating
costs were around 17 per cent and in order to make a profit and allow reinvestment in new trucks and
facilities, distributors needed to earn margins more like 20 per cent, which they had done in the past.
Wholesale margins from Nestlé and Mars had been 20 to 25 per cent. A company as large as BEW
should be in a position to offer margins at the same level as other manufacturers.

7.8. A number of ex-dedicated distributors had formed a company called Ice Cream World. BEW
had refused a request that ICW be recognized as a buying entity whose collective turnover was higher
than £7.5 million (the limit beyond which the OFT undertakings about payment on published terms did
not apply and therefore a deal would be separately negotiable). Despite initially suggesting discussions,
BEW had subsequently said that it would not consider this request because ICW was an unknown
guantity—although in fact all members of ICW had been dedicated distributors for BEW for 12 years. At
present, those companies which fell into the category of over £7.5 million were the big national whole-
salers. The £7.5 million included purchases of frozen food plus ice cream. The collective turnover of ex-
dedicated distributors was in excess of £60 million for ice cream alone. BEW also said that it had refused
this request on the grounds that it would be in breach of the OFT undertakings, because ICW had not
been in existence as a group in 1998.

7.9. There were enormous disparities in delivery terms between ex-dedicated distributors and Wall’s
Direct. The quantities which could be ordered from BEW had been reduced and the start of season
stocking facility had been withdrawn. Up to and including the 1998 season, the dedicated distributors had
been able to order from BEW at 24 hours' notice provided they ordered a full trunker load of 26 pallets.
BEW had withdrawn this facility and in 1999 wholesalers would now only receive deliveries on two
specified days a week. The minimum order size had gone down to 50 cases, but that was small comfort
for the loss of the overnight ordering facility which was essential to enable wholesalers to respond to
customer demand when the sun came out. All orders whether 50 cases or 26 pallets were now on
48 hours' notice.

7.10. BEW'’s stance was that retailers would be entitled to discounts and bonuses whether their
supplies came through Wall’ s Direct or through wholesalers. However, the system for claiming discounts
and bonuses through wholesalers seemed very complicated and convoluted, with three different options,
and therefore wholesalers had to say to retailers that they were not certain how the system would work.
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BEW was enticing retailers who had previously been customers of the dedicated distributors to buy from
Wall’s Direct with an introductory offer which was not available through wholesalers. In effect, BEW
was offering up-front discounts which retailers would find it hard to refuse.

7.11. The ex-dedicated distributors also claimed that in a number of cases about which they gave
details, retailers had been persistently contacted by BEW even when they had made it clear that they
wished to stay with their existing wholesaler; that misleading and/or disparaging claims had been made
about whether the ex-dedicated distributors would have sufficient stocks or remain in business at all, or
whether retailers could still obtain bonuses or promotional material if supplied through ex-dedicated
distributors; that BEW had not made clear that there was a choice of distributors; that Wall’s Direct staff
had incorrectly claimed that any order placed with them would be passed on to the regular independent
supplier, or not made it clear that they were calling from Wall’s Direct; and that BEW had given better
terms or other incentives, including free holidays, to retailers supplied by Wall’s Direct.

7.12. If terms were competitive and transparent, wholesalers could compete on a level playing field
with BEW, but they would still be at a disadvantage if faced with a situation where a large proportion of
freezers were exclusive to one particular manufacturer. The ex-dedicated distributors would still have the
facility to request BEW to supply a freezer to a retail customer, but they would be looking towards
placing industry freezers in future. Therefore retailers supplied by the ex-dedicated distributors would
have a choice between a BEW freezer and an industry freezer. The right choice for an individual retailer
might depend on circumstances but the promoters of industry freezers argued that a choice of products
could increase sales by 30 per cent (or even 50 per cent—see paragraphs 7.4 and 7.19). Only about a
quarter of the ex-dedicated distributors had the resources to provide and fund industry freezers, but they
were all capable of placing industry freezers supplied or partly funded by manufacturers.

7.13. Asked about price competition at the retail level, the ex-dedicated distributors said that
consumers were not very price-conscious when buying impulse ice cream. What was important was the
issue of choice. Customers needed in freezers the choice of different types of product from a range of
manufacturers, so that there was a choice between (say) a Magnum at £1 and something else at 30p.
There were 12 Magnum-type products from different manufacturers and they were essentially competing
for the same consumer demand, although increased choice of similar products but of different manufac-
ture, if displayed together in the same freezers, would lead to greater price competition.

7.14. With regard to the position in leisure sites, it was not clear that the appearance of severa
brands from different manufacturers would lead to lowering of prices as there was a captive audience in
many such sites.

7.15. Focusing on the public interest, the ex-dedicated distributors believed that, BEW being by far
the largest supplier of ice cream in the UK, no wholesaler could operate a viable business without carry-
ing BEW products. BEW had been exploiting that market power, in particular by trying to attract
retailers to buy from Wall’s Direct rather than from their ex-dedicated distributor. If the freezer network
were also opened up to competition, there would be much greater scope for a better service to the public.
Ideally, retailers should be able to choose their freezers and what products to stock in them. If the market
were opened up to greater competition, more choice for consumers and some degree of price competition
and greater promotional activity would result. Product innovation would also be encouraged.

7.16. In conclusion, the group drew attention to the issue of vertical integration. It was surprising
that a private monopoly should be allowed to vertically integrate downwards without any control, in a
way which had the result of potentialy putting out of business or making uneconomic an independent
distribution structure that had been in place for the last 12 years.

7.17. The group therefore believed that BEW should be prohibited from operating Wall’s Direct as
this congtituted unfair competition with other distribution routes; that freezer exclusivity should be pro-
hibited; that wholesaler consortia should be alowed to aggregate their purchases to exceed the
£7.5 million threshold (if that were to remain); and that the £1.10 per unit allowance (which egquated to a
discount of about 10 per cent) should be increased to arealistic level so asto provide, say, a 20 per cent
margin. If Wall's Direct were to continue, BEW should be prohibited from granting inducements to
retailersto switch to Wall’ s Direct, while putting administrative obstacles in the way of retailers who had
accounts with ex-dedicated distributors and wished to obtain discounts from BEW. BEW should also be
prohibited from changing the definition of ‘direct customer’ to suit itself and so to reduce the range of
customers in respect of which the ex-dedicated distributors could earn bonuses.
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7.18. At a second hearing, the group of ex-dedicated distributors said that their business during the
1999 season had been severely depleted. One company’s sales of Wall’s ice cream were down by 49 per
cent from last year, although this was compensated for dightly by sales of ice cream from other manu-
facturers. Some 10 per cent of business had been lost because Wall’s had changed the characteristics of
accounts so that they were ‘direct’ under the 1999 definition, that is, receiving an off-invoice discount
rather than an end-year bonus. It was not possible for wholesalers to earn bonuses on such accounts.
Moreover, BEW’s conditions for wholesaler bonuses were such that ex-dedicated distributors were
unlikely to be able to earn them. If 50 per cent of 1998 sales were achieved, the bonus was only 1 per
cent. At 90 per cent of 1998 sales the bonus was 5 per cent, but as BEW was aiming to take 50 per cent
of the ex-dedicated distributors’ business, the chances of afull bonus being earned were nil.

7.19. The ex-dedicated distributors had found that other manufacturers’ brands had provided good
opportunities, in some cases offering improved margins. Industry freezers carrying several manufac-
turers’ brands were turning over in the region of 50 per cent more than the equivalent volume of Wall's
ice cream sold in a Wall’s exclusive cabinet. There had also been examples of total sales increasing in
outlets which had installed a second freezer alongside aWall’s exclusive freezer.

7.20. The group submitted that distribution exclusivity was efficient only for the dominant market
leader. The group had about 250 delivery vehicles between them which was sufficient to provide
comprehensive coverage of the whole country, but Wall’s Direct had aimost exactly duplicated this fleet
with its own 250 liveried vehicles. This duplication of vehicles flew in the face of government environ-
mental and road transport policy. The result was not only disadvantageous to consumers and society as a
whole, but also specifically operated as a cost barrier to any other manufacturer wanting to enter the
market, because costs of distribution were higher than they need be for everyone. BEW was clearly able
to operate in this extravagant way only because it was being subsidized by other parts of Unilever. The
group had lost business to Wall's because Wall’'s was able to offer one single unit at any time the
customer wanted, on any day of the week, and that was a service which the ex-dedicated distributors
could not possibly afford at £1.10 per unit.

7.21. The practice of BEW in relation to certain large accounts was to insist that they were on
‘direct’ terms which were not known to the wholesaler and to act as the wholesaler’s agent in collecting
the retailer’s money. This meant in practice that the wholesaler had to take the debt risk without being
able to check references, or know when the customer was overdue. BEW had also reserved the right to
charge an invoicing fee, although it had said that this fee would be waived for 1999.

7.22. The group repeated that in their view BEW had used a variety of tactics to persuade retailers to
buy through Wall’s Direct rather than from, or through, their regular wholesaler. These tactics included
repeated telephone calls from Wall’s Direct or calls in person from BEW field staff, who sometimes
purported to be staff belonging to the ex-dedicated distributors, misleading claims about the service
offered by the independent wholesalers as contrasted with that offered by Wall’s Direct; inducements;
erratic deliveries to the ex-dedicated distributors; and inadequate terms to wholesalers.

7.23. BEW had in effect brought its distribution system under its direct control and by giving this
system very generous terms would make it virtually impossible for the independent wholesalers to
compete.

7.24. In addition to the confusion over the definition of ‘direct accounts', BEW had caused further
confusion by incomprehensible accounting systems which had discouraged retailers from remaining with
their traditional distributor; delays in invoicing through wholesalers; delays in payment of the distribu-
tion fee to distributors; encouraging retailers to join buying groups, often artificially created, in order to
earn higher discounts, and at the same time switching the buying group to Wall’s Direct; and delaying
the processing of discount claw-back claims and issuing credits relating to deliveries to direct accounts.

7.25. On the issue of freezer exclusivity, the ex-dedicated distributors submitted that freezer exclus-
ivity eradicated head-to-head competition between brands, thus depriving consumers of choice and
eliminating the possibility of price competition. It also raised costs by reducing wholesalers' ability to
supply a complete range of ice cream products to outlets which had exclusive freezers. Freezer exclus-
ivity was only one of the restrictive practices used by BEW which included exclusivity for BEW's
products at wholesale distribution level coupled with exclusivity at shop level (freezer exclusivity or in
some cases outlet exclusivity). The two practices were both interlinked and interdependent; freezer
exclusivity could be enforced because distributors were exclusive and wholesalers were prepared to

277



operate on an exclusive basis because they had guaranteed access to the large fleet of exclusive Wall's
freezers. The ex-dedicated distributors also said that BEW had used a number of tactics to encourage
retailers to take or keep BEW'’s freezers, or conversely to dissuade them from having other freezers;
these included trying to ensure that second freezers were badly sited in shops, encouraging them (when
Wall's concessionaires) to persuade retailers to place second Wall’s freezers, and filling industry freezers
with BEW'’s products in order to make deliveries of competing products difficult. At present, the main
anti-competitive behaviour consisted in BEW preventing retailers moving a Wall’s freezer except on
28 days notice. This practice significantly inhibited them from placing replacement freezers where a
retailer wished to have an industry or multi-brand freezer. In addition, the 28-day period gave BEW
plenty of time to lobby the retailer in an attempt to persuade him to keep aWall’s freezer.

7.26. Industry freezers were the proper way to display ice cream at retail level. The market could be
opened up if al the major manufacturers contributed to the cost of industry freezers. The simplest solu-
tion was to prohibit freezer exclusivity completely. It would not be workable to have specific space in
industry freezers allocated to particular manufacturers. Retailers were likely to create their own range of
products required, according to the demand in particular outlets.

7.27. Inthe view of the group, BEW had used its bonus system in such a way that fair competition
was eliminated. BEW had engaged in the practice of converting prospective end-year bonuses into large
off-invoice discounts, regardless of performance, and without making the terms transparent to the
distributor. The result was that BEW was able to benefit from economies of scale while the distributors
lost out.

7.28. In response to a question as to whether promotional and other incentives were common prac-
tices when selling consumer products, the group said that what distinguished the present situation was
that BEW was engaging in promotional activity in order to take retail customers away from existing
wholesalers, many of whom had until this season been working in partnership with BEW.

7.29. On theissue of outlet exclusivity, the ex-dedicated distributors submitted that, because of the
existence of a monopoly supplier, outlet exclusivity arrangements automatically froze out competing
manufacturers. The practice should therefore be banned, at any rate for the monopoly supplier.

7.30. On theissue of advertising and promotional expenditure, the group considered that the level of
expenditure by BEW to assist in establishing Wall’s Direct had severely distorted competition. Small
independent businesses could not compete with a distribution operation which was in effect being cross-
subsidized by Unilever to the tune of £30 million. The group did not have concerns about straightforward
advertising expenditure, provided it was done in the normal way at manufacturer level, designed to pro-
mote the brand as a whole. The investment by Unilever in Wall’s Direct to set it up was disproportionate
to the value of sales it had achieved. However, Unilever shareholders would not complain because they
had just received an enormous extraordinary dividend.

7.31. As regards the issue of retail price competition, the ex-dedicated distributors believed that
retail competition would increase when directly-competing products were on display side by side in the
same freezer in every retail outlet. There had been little incentive for price competition when so many
outlets had had exclusive Wall’s freezers. As for RRPs, these were useful guidance for retailers, who
would probably need guidance from wholesalers if manufacturers did not suggest prices.

7.32. With regard to the public interest generally, the ex-dedicated distributors submitted that the key
issue in thisinquiry was the effect on consumer choice. Choice would come about only if manufacturers
abandoned freezer and outlet exclusivity and sold through independent wholesalers on transparent terms.
Head-to-head competition would inevitably force complacent manufacturers to bring out new and inno-
vative products.

7.33. The group gave details of possible remedies. They believed that supply to distributors must be
on an economically viable basis and that BEW should be required to supply to distributors on wholesaler
terms that allowed them to earn the sort of margin that was common for grocery products, including, for
example, other frozen foods. Asked about the possible separation between BEW’s manufacturing and
distribution activities, the ex-dedicated distributors said that they did not have any faith that a notional
Chinese wall would prevent BEW from continuing to abuse its dominant position. Previous Commission
reports had indicated that where vertical integration operated against the public interest then divestment
was the only workable solution.
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7.34. Commenting on vertical integration, the ex-dedicated distributors said it was noteworthy that
no other manufacturers in the ice cream business (or in frozen foods or other impulse products, or any
other significant grocery line) had felt the need to bypass independent wholesale distribution channels by
vertically integrating into retail distribution. BEW should be prohibited from delivering or selling its
products direct to retail outlets. This prohibition should extend not only to pure in-house operations but
also to subcontract or agency arrangements involving third party owned or leased vehicles and third party
employees or self-employed contractors. This remedy needed to be imposed without delay in the light of
the damage suffered in 1999 to the ex-dedicated distributors' businesses.

7.35. Further, the group submitted that no manufacturer should be allowed to impose exclusivity on
any distributor; that a dominant manufacturer should not be allowed to use information supplied by its
former distribution agents in order to compete with them; that freezer exclusivity by manufacturers
should be prohibited; that no outlet should be supplied on an exclusive basis; and that terms of supply
should be non-discriminatory and transparent. The specific proposals on terms of supply were:

(a) Standard wholesale (ex-factory) prices to independent distributors should be set at the beginning
of the season, should be the same for all wholesalers, and made available to all wholesalers.
Quantity discounts for volume-related deliveries should be permitted.

(b) Terms should be a straight wholesaler price, or discount off RRP (as Mars and Nestlé already
offer) and not (as at present with Wall’'s) a price per unit with variable, unquantifiable and prob-
ably unachievable bonuses.

(c) Wholesalers should be solely responsible for the terms on which products were sold or supplied
to retailers.

(d) If any manufacturer were permitted to continue dealing with any retailers as ‘direct accounts’,
then the wholesaler should act strictly as an agent, selling to the retailer at prices set by the manu-
facturer with commission being payable to the wholesaler at margins known in advance—
equivalent to the normal margin received as a wholesaler.

7.36. Asked about the telesales activity of Wall’s Direct, the ex-dedicated distributors said that in
their view the manufacturer should not engage directly with retailersin either delivery or sales activity.

7.37. On the Commission’s statement of possible remedies (see Appendix 2.4), the ex-dedicated
distributors’ view was that:

(a) Freezer exclusivity should be totally prohibited; it was not needed by any manufacturer.
(b) Outlet exclusivity should be totally prohibited.

(c) On discounts to retailers, the ex-dedicated distributors firmly believed that a ssmple transparent
price list applicable to all wholesalers was easily the best solution, rather than a remedy relating
to the permitted level of discount or margin. It would be preferable for terms to be a standard
delivered price, with the only discount being in respect of large single deliveries. Delivered pric-
ing was the industry norm, rather than ex-factory terms. However, if there were to be an Order or
undertaking relating to a minimum discount or margin, then the ex-dedicated distributors’ view
was that it should be not less than 20 per cent of GSV. The 17 per cent merely covered costs and
the wholesalers needed at least 20 per cent (and preferably 25 per cent) in order to earn a respect-
able profit.

(d) On distribution, BEW should be prohibited from operating a direct sales business. While the ex-
dedicated distributors had no objection to the suggestions made in 4(a) and (b) of the remedies
statement, which in theory would solve a number of the problems, they did not think there wasin
fact any substitute for an outright prohibition on Wall’s Direct, as proposed in paragraph 5 of the
statement of possible remedies. At least three of the distributors had confirmed that they were
ready and willing to provide comprehensive coverage of the M25 area, at very short notice.
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Individual ex-dedicated distributorst

Anglia Frozen Foods Ltd

7.38. Anglia Frozen Foods Ltd (Anglia) said that it had been a dedicated distributor of BEW's ice
cream until 28 February 1999, when the arrangements were terminated by BEW. It then became an inde-
pendent wholesaler. This would enable it to stock other brands of ice cream in addition to BEW'’s. How-
ever, Anglia believed that there were still many obstacles to competing in the market and that
competition hinged on terms and cabinet exclusivity.

7.39. Since the termination of its contract with BEW, Anglia had heard that wholesalers supplying
BEW'’s products could negotiate improved terms, if their turnover exceeded £7.5 million. Anglia, with
other former dedicated distributors, had established ICW, a buying group of appropriate size. BEW had
said that it would recognize it as a group, but would not accept that it had a turnover higher than the
benchmark.

7.40. Angliabelieved that BEW was using freezer exclusivity as an additional means of maintaining
its control over the market. Anglia thought freezer exclusivity should be ended altogether, or (depending
on the retailer’s choice) subject to the supplier’s use of the freezer being limited. Installation of freezers
should be accompanied by a purchase scheme option, exercisable at the retailer’s choice.

7.41. To summarize, Anglia believed that if BEW adopted predatory trading terms and maintained
freezer exclusivity, Anglia would be driven out of business without any benefit to the market, or to
CONSUMErs.

Coldstream | ce Cream & Frozen Foods Ltd

7.42. Coldstream was an ex-dedicated distributor which acted as an independent wholesaler last
year. It supplied non-exclusive freezers to some outlets, but requested the retailer to purchase from it.

7.43. Coldstream believed that if all manufacturers, or only BEW, were no longer alowed to supply
exclusive freezers, both its own sales and industry sales would increase. It believed experience had
shown that there was a clear willingness and ability for the wholesalers and manufacturers to combine in
funding the cost of freezers. The benefits to the consumer from banishing exclusivity would be greater
choice, real price competition, competitive pressure on suppliers to improve product quality and value
for money, and more investment by manufacturers leading to growth and development, new products,
new ideas and more buoyancy in the market.

7.44. Coldstream aso criticized the methods used by BEW to compete with it after it had ceased to
operate as a dedicated distributor in early 1998 and BEW set up Wall's operation in Norfolk and
Cambridgeshire, known as ‘Wall’s N&C’ (see footnote to paragraph 5.3); these problems continued in
1999 &fter the establishment of Wall's Direct. Problems included suggestions to its customers that
Coldstream would no longer be able to supply or have difficulty in obtaining stock, that bonuses or other
benefits would not be available or would be more difficult to obtain if customers were supplied by
Coldstream, and sales staff not making clear that they were telephoning on behalf of Wall's Direct.
Coldstream told us that it had complained to BEW about stock shortages and delivery constraints during
the summer of 1999. There had also been ongoing disputes with BEW about the calculation of payments
related to sales targets and delays in agreeing bonus payments and refunds for damaged stock.
Coldstream had also been adversely affected by the reclassification of some previous ‘indirect’ accounts
as ‘direct’ accounts, although Coldstream continued to take the credit risk. Coldstream supplied copies of
its 1998 accounts, which showed that it had made |osses after it became independent.

Cornish Farmhouse Frozen Foods

7.45. Cornish Farmhouse Frozen Foods (Cornish Farmhouse), in its response to the statement of
possible remedies (see Appendix 2.4), said that it believed freezer exclusivity should be banned as
policing a proportion of a freezer would be difficult and costly. However, a manufacturer that supplied

The views of certain ex-dedicated distributors who are Wall’ s Direct contractors are summarized later in this chapter.
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freezers would require a return on its investment, and Cornish Farmhouse considered that a minimum
annual turnover of, say, £200 would be appropriate, and would stop abuse by other manufacturers who
would otherwise act as ‘ cuckoos', placing their ice cream in competitors' freezers. It believed that having
total non-exclusivity enabled retailers to offer a complete range of ice cream products for the consumer.

7.46. With regard to outlet exclusivity, Cornish Farmhouse believed that all manufacturers with a
turnover in impulse ice cream higher than £10 million should be prohibited from entering into any
agreement with aretailer where other manufacturers' products could not be supplied. It also believed that
BEW should not be allowed to give away discounts and bonuses unless they were related to volume, and
that discounts and bonuses should not be related to the supply of freezers.

7.47. Cornish Farmhouse said that BEW should not be allowed to operate a vertically integrated dis-
tribution system and that Wall’s Direct should be disbanded. Cornish Farmhouse's operating costs were
around 18.3 per cent and therefore the Commission’s proposed margin for an appropriate minimum level
of discount for independent wholesalers would cover this. It received substantially more from some ice
cream suppliers which allowed it to fund discounts, but these were generally volume-related.

7.48. The definition of national accounts in any exception to the proposed remedies on distribution
should refer only to one with its own central invoicing system, and not clubs, associations or buying
groups.

Double A Foods

7.49. Double A Foods (Double A) said that its contract as a dedicated distributor of BEW's ice
cream had been terminated at the end of February 1999, so that it had been forced to become an inde-
pendent wholesaler. BEW could not guarantee that Double A in that role would have offers comparable
to, or the same as, those which could be obtained from BEW direct. Double A might therefore lose one-
half of itsturnover.

7.50. Double A said that if manufacturers ceased to offer freezers free on loan, a number of small
retailers might choose not to sell ice cream because of the capital costs involved. A recent survey had
shown that some 83 per cent of retailers would continue to sell ice cream even if it meant that they had to
invest some £350 to purchase a freezer. The cost of running a freezer to a retailer, however, could
amount to about £270 a year. Both BEW and Nestlé offered profits to retailers of 22 and 23 per cent with
various other discounts based on type of outlet, seasonal, buying group and back-of-price-list bonus etc.
Double A said that a large number of its customers (over 33 per cent) had a turnover of £1,000 or less,
hence their gross profits were below the cost of running the freezer. It added that there should be a basic
price for ice cream; profits should be shared more evenly between manufacturers, distributors and
retailers, and bonuses should be available, but based on volume etc.

7.51. Initsresponse to the statement of possible remedies (see Appendix 2.4), Double A said that it
would welcome the abolition of freezer exclusivity and replacing it with larger manufacturers having a
60 per cent share of freezer space. It also believed that opening up product availability within shops
would increase competition as the consumer could choose the best dea available in the freezer. It said
that the Wall’s Direct distribution operation was unfair, as its distribution costs were four times more
than the average wholesaler was paid for storage, distribution and sales, and any orders taken by the field
sales force went automatically to Wall's Direct. Double A’s current deal with BEW was totaly
uneconomic, and it would welcome a remedy which gave wholesalers a minimum level of discount of
between 17.5 and 22.5 per cent with any bonus based on volume; this would make them more viable and
not dependent on the British summer.

Eden Farm Ltd

7.52. Eden Farm Ltd, aformer dedicated distributor, told us that it was being disadvantaged by BEW
as aresult of BEW' s efforts to maintain a stranglehold on ice cream distribution and freezer exclusivity.
The effect of the Wall’s Direct operations was that deliveries had to be duplicated so that customers
could receive ice cream other than Wall’s, and accounts which could have been serviced by one supplier
offering all ice cream brands were being serviced unprofitably by both Wall’s Direct and other suppliers.
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Hampshire lce Cream Co Ltd

7.53. Hampshire Ice Cream Co Ltd (Hampshire) was a former dedicated distributor based in
Southampton. Its contract as a BEW dedicated distributor had been terminated on 27 February 1999.
Hampshire said that its business had been reduced by 50 per cent because of insurmountable obstructions
that had been put in place, leading to reductionsin its fleet size and six redundancies.

7.54. Two-thirds of Hampshire's customer base had been direct customers whose terms and payment
were dealt with directly by BEW. The detailed sales information for these customers was transmitted to
BEW, enabling it to invoice each of them and to track sales and product data. Many of the direct
customers had told Hampshire that they wished to continue receiving its service, but the sales infor-
mation transmission facility was stopped by BEW on 26 February. The failure of BEW to allow access to
the invoicing system would lead to a loss of 50 per cent of outlets within buying groups. This would
include the larger account holders, such as multiples. The methods put forward by BEW on accessing the
invoicing system of the buying groups had made it impossible to continue serving them, and this was
completely against the customers' choice and was a complete obstacle. Hampshire had also learnt that
BEW had secured a three-year contract with one buying group (which Hampshire used to deliver to) to
be supplied by Wall’'s Direct by paying it an incentive: the buying group would stay on the same terms
but would use only BEW’ s service for distribution.

7.55. This left Wall’s Direct as the only source of supply of BEW'’s products for many customers.
Hampshire believed the services that Wall's Direct gave them offered no advantages over its own.
BEW'’s greatly-increased Field Sales Team would strengthen BEW’s monopoly position and allow the
trade no choice of brands.

7.56. Hampshire said that BEW had told wholesalers they would be supported by BEW's
Wholesaler Management Team, but this would conflict with the operations of Wall’s Direct, and its offer
of free stock to customers who bought from it. Mars, however, would be offering a start-of-season stock
incentive which would be available to retailer customers through their preferred distributors with no
restrictions. This, in Hampshire's view, was fair trading, ensuring that the largest number of outlets had
the opportunity to participate.

7.57. Hampshire had informed its ‘indirect’ customers about the changes in its operations. Many
remained loyal and were pleased that they would be able to buy products other than BEW'’s from
Hampshire. Nonetheless, those who did not have space for more freezers in their shops felt restricted by
being unable to stock other brands in their BEW freezers. Hampshire could not contact the ‘direct’
customersto which it had previously distributed as it could not set terms for them.

Harlech Frozen Foods Ltd

7.58. Harlech Frozen Foods Ltd (Harlech) said that its contract as a BEW dedicated distributor had
been terminated on 28 February 1999. It had not wanted to trade with any other manufacturer, but had
been reluctantly forced to change. Harlech believed that the creation of Wall’s Direct would have a
serious effect on the small companies that were formerly BEW’s partners. It made a number of
comments in light of its experience since the termination of its contract as a direct distributor for BEW
and its experiences in competing with the Wall’s Direct operation.

Relations with BEW and Wall’ s Direct

7.59. All of Harlech’s customer information, under the dedicated distributor system, had been passed
to BEW only for the purpose of paying bonuses or for the location of freezers. BEW had used this infor-
mation to attract customers to its Wall’s Direct network. Without this information BEW would not have
been able to operate Wall’s Direct with any ease.

7.60. Harlech said that the Wall’s Direct operation was being funded to a level that, in normal
circumstances, would make no commercia sense. The only interpretation was that the funds used to get
this operation started were designed to put wholesalers out of business. This tactic could only be
designed to maintain BEW'’ s monopoly. Examples were;
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(8) The numbers of field sales staff were out of all proportion to sales.

(b) The funding of the distribution of the product by Wall’s Direct distributors was out of proportion
to the sales and was probably designed to hide a cost comparison with the £1.10 offered to
wholesalers from the investigation.

(c) Buyersfrom some of the larger multiple and group accounts were reported to have been taken on
acruiseto Monte Carlo.

7.61. Harlech said that, although BEW had not obstructed customers wishing to continue to be
supplied by Harlech, it had tried various tactics to tempt customers into being supplied by Wall’ s Direct
which amounted to unfair competition, for example:

(a) special offers, namely one free case of Winner Taco, valued at £14.94, with every first order
from Wall’s Direct;

(b) Wall’s Direct giving the impression that it would be cheaper to deal directly with the manufac-
turer;

(c) Wall’s Direct persistently pestering the customer with visits and telephone calls, and ignoring
customers’ expressed wishes to be left alone unlessin writing;

(d) Wall’s Direct telling customers who objected to unwanted telephone calls that they were allowed
to continue because the Competition Commission had ruled that there must be fairer competition;

(e) Wall’s Direct taking orders from customers who said that they wished to deal only with the ex-
dedicated distributors, with the promise to pass them on, which never materialized,;

(f) field sales personnel giving customers the impression that they were taking over from the ex-
dedicated distributors sales personnel, presumably to give the impression that the ex-dedicated
distributors supported Wall’s Direct;

(g) Wall’s Direct telling customers that the only way to guarantee supplies during hot weather was
by dealing with Wall’s Direct;

(h) similarly, Wall’'s Direct telling customers that the only way they could be sure of getting a bonus
was by dealing with Wall’ s Direct;

(i) BEW cancelling the ex-dedicated distributors refrigeration requests for legitimate freezer
replacements without telling the ex-dedicated distributors, and then approaching the customer
and authorizing their own replacements, to give the customer the impression that the only way to
ensure getting a better freezer was through Wall’ s Direct; and

(j) Wall’s Direct appearing to volunteer to replace freezers, when they were clad in the old style
logos and were to be changed as a matter of course, again, giving the impression that the only
way to ensure getting a better freezer was through Wall’s Direct.

This list was illustrative and not exhaustive. The whole style of operating was to cause a climate of
uncertainty to tempt retailers into dealing with Wall’s Direct.

7.62. Harlech said that a number of direct accounts informed BEW that they wished to continue to
take their supplies from the ex-dedicated distributors. BEW did not address this problem until 1 March
1999 and issued a document that was unsatisfactory in that the burden of the debt and credit risk was put
on to the wholesaler. It was pointed out to BEW that if the ex-dedicated distributor were to carry the
debt, then the account had to be reclassified as an indirect account, and as such qualify for bonuses. The
basis of this argument was custom and practice, and the definition in the undertaking resultant from the
last inquiry. A second draft of the document for handling the direct business had been received, but it
still did not address this point. The timing of the document was designed to be obstructive, so asto gain
business for Wall’s Direct. Furthermore, the paperwork for the direct business was being handled manu-
ally. The delays and capacity for queries and disputes could only seriously delay payment for the whole-
saler. This was a cynical tactic designed to put financial pressure on the wholesaler, by causing serious
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cash-flow problems so that it could not afford to do this business, thus putting it into the hands of Wall’'s
Direct. There could be no excuse for this manual approach. A tried and tested computer link had worked
well for many years, and even if it had never existed, modern computer technology could solve the
problem in avery short time.

7.63. Harlech said that it had been pointed out to BEW that the value of the £1.06 distribution
deduction (1998 figure), which represented approximately 10.5 per cent discount on GSV, would be
much reduced if BEW increased the box quantity without a corresponding increase in the distribution
deduction. BEW gave the assurance that should a box quantity increase, or if a box price increased above
the rate of inflation, then the distribution deduction would be increased accordingly. Cornetto, however,
which was a large-volume-selling line, had had its box quantity increased from 20 to 24. No increase in
the deduction had been made. This had reduced profit on thisline to less than 8 per cent.

Terms
7.64. Harlech argued that:

(a) The distribution deduction was totally inadequate to cover basic operating costs. It equated to
approximately 10.5 per cent of GSV, when operating costs were nearer 18 per cent. Harlech was
effectively funding BEW’ s business in the hope of a reward later in the year. This caused cash-
flow problems.

(b) The 4 per cent dedicated distribution deduction had been removed by BEW and not passed on to
the wholesalers. They were therefore doing BEW direct business for 10.5 per cent. Harlech inter-
preted the Commission’ s recommendations resulting from the last inquiry as being a requirement
that BEW should bring all wholesalers up to alevel that included the 4 per cent dedicated distri-
bution deduction.

(¢) The maximum 5 per cent that could be earned under the sales growth target still barely covered
operating costs when added to the distribution deduction. The targets took no account of the
weather or other factors beyond the wholesaler’s control and, furthermore, were imposed and not
negotiable.

(d) The maximum 2 per cent that could be earned on strategic brands again took no account of
factors beyond the wholesaler’s control. It was an imposed target. BEW could change the prod-
ucts halfway through the year, to manipulate the plan so that the target could not be achieved.

() The maximum 2 per cent that could be earned under the seasonal extension target was to some
degree beyond the wholesaler’s control; it was also an imposed target. It was, however, the most
welcome of the terms elementsif BEW could find the right products to increase winter business.

7.65. Harlech aso said that it was baffled by the OFT’s acceptance of the £7.5 million turnover
ceiling above which BEW standard terms did not apply. Many dedicated distributors had formed ICW,
which, in 1998, had a combined turnover of over £7.5 million. But BEW had refused to recognize that
|CW would enjoy that volume.

7.66. Harlech said it should also be noted that this year BEW had removed the supply of productsin
the spring on terms which provided an incentive to build up stocks. This could again be an attempt to
create cash-flow problems. Harlech was concerned that the stock levels in the country were lower than
normal due to the fact that the wholesalers’ cold stores were not holding high stocks; thus the factory
could not produce because its own stores were full, but Wall’s Direct could get stock at the expense of
the wholesaler if there was a heatwave.

7.67. Harlech therefore believed that:

() The terms might have been introduced to facilitate the introduction of Wall’s Direct by forcing
independent wholesalers to stop selling BEW'’s products due to their unprofitability. Some
wholesalers had taken this course, and BEW'’s products did not form a major part of their port-
folio. In the case of ex-dedicated distributors who serviced the main part of the market, BEW’s
products formed a major part of the business, or the whole of the business in most instances.
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(b)

Harlech could have survived on its remaining wholesale business at the cost of ten jobs. As a
responsible company operating in arural area (North Wales), that option was not acceptableto it,
without examining all the options.

Contract terms should be fair to both parties, and whilst it was healthy for them to be transparent,
they should be volume-related and negotiable. The Commission should recommend to the
Secretary of State that BEW's terms should be at least brought back into line with the rest of
industry in order to safeguard wholesale companies and the jobs that they generated. In general,
Nestlé and Mars offered up to 25 per cent off GSV, which was what BEW offered before the
advent of the new contract. Other companies offered up to 40 per cent.

Freezer exclusivity

7.68. Harlech's experience in the short time that it had been a wholesaler revealed that there was a
strong demand for a multi-brand approach within a single freezer. The reasons for this were:

(@)
(b)

(©

customer-driven retail demand for more choice;

the persistent pestering by BEW, coupled with the retailers' desire to remain with their original
wholesaler, increasing this demand; and

for retailers, the prospect of increased sales driven by increased choice.

7.69. A number of factors were holding this desire back:

(@)

(b)

(©

(d)

the lack of sufficient aternative freezers on free loan that could accommodate a multi-brand
approach: Mars provided some freezers and did not demand more than 40 per cent of the space.
Given time, and if the BEW terms were amended, Harlech would provide its own freezer fleet to
service the need;

lack of space allowing more than one exclusive freezer in a shop; the majority of retailers only
wanted, or had space for, one freezer;

the bonus system that meant the retailer changing to a multi-brand freezer at any point other than
the end of the year might not achieve any bonus: Harlech believed that the bonus system played a
part in maintaining freezer exclusivity, or at least in the timing of any change; and

the fear that afree or low-cost |oan freezer might not be provided to the lower turnover accounts.

7.70. Harlech acknowledged that the removal of freezer exclusivity could be detrimental to the
market, if manufacturers stopped providing freezers, although this would not affect larger organizations,
such as Woolworths or Forbuoys, which provided their own, stocking al brands. However, Harlech
believed that freezer exclusivity must be banned. In its opinion this would:

(@)
(b)

allow the market to grow with the increased choice to the retailer and consumer; and

remove the undue influence of the manufacturer in controlling its market share by the exclusive
use of freezersfor its product.

7.71. Harlech believed that this could be achieved by:

(@)

(b)

(©

requiring manufacturers to give up part of their cabinet space to competing brands: Harlech
suggested afigure of 30 per cent;

encouraging manufacturers to fund industry freezers through the wholesaler by a contribution to
the cost, in exchange for space; and

addressing the issue of bonus payments.
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Bonus and discount payments

7.72. Harlech said that the system for bonus payments for retailers used by the three main manufac-
turers started when Nestlé and Wall’s did their own distribution, presumably as a loyalty bonus. It made
payment on a published scale at the year-end. There were also unpublished terms for seasonal accounts
which were much higher than the published terms. The reasoning behind these enhanced terms was that
they were for sites which had a high turnover in a short time frame such as beach sites, and could be
justified by the high-volume drop size giving economies of scale. A discount off-invoice was the normal
way that most wholesalers rewarded a larger customer for its volume, but it was mainly the manufac-
turers who used this practice in the ice cream industry. Harlech argued that:

(@)

(b)

(©

(d)

(€

(f)

@)

(h)

The practice of bonuses and discounts created a burden of administration on the manufacturer
and wholesaler and led to disputes over the payment level. This had been further exacerbated by
the Commission’s last inquiry when the bonus system was widened to include all wholesalers.

It also provided the manufacturer with privileged customer information which could be used to
the wholesaler’ s disadvantage.

The retailers’ account status had been changed by the manufacturer from indirect to direct with-
out the agreement of the wholesaler, which in Harlech’s case caused the wholesaler to lose 6 per
cent of its margin.

Discounts had been offered to trade sectors such as garages and garden centres with no justifica-
tion on volume.

Discounts were offered to buying groups which were generally small retail outlets. The econ-
omies of scale were lost to the wholesalers because of small drop size and they generally were
reclassified as direct, losing the wholesaler a further 6 per cent margin.

The bonus system was calculated on trade list price (GSV in BEW’s case). This provided no
incentive for the retailer to drive the price down to the public.

The practice of the manufacturer publishing an RRP did little to drive pricing down to the end-
consumer.

The distinction between direct and indirect accounts caused abuse and created an unheathy
market.

7.73. Harlech believed that the potential solution was to ban the practice of manufacturers offering
bonuses and discounts and to increase BEW'’ s wholesaler margin in line with industry practice to 35 per
cent. This would allow the wholesalers to discount as the market and competition dictated. It would have
anumber of advantages:

(@)
(b)

(©

(d)

It would open the market to genuine competition and would drive down prices.

There would be no need for direct and indirect customers. The wholesaler would be in control of
the market and the unhealthy practices (such as up-front marketing payments) would largely

disappear.

It would remove the ties that bound the customer to the manufacturer, so that the customer could
change from one brand to another midway through the year with no loss of bonus or margin.

Along with non-exclusivity, it would open the market to the small manufacturers by virtue of the
fact that the wholesaler could discount its product or apply bonuses.

7.74. Harlech, however, expected that, even given any acceptance of the fact that the bonus paid by
manufacturer to retailers be banned, the manufacturer would use the opportunity to enhance its profit,
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rather than to operate a pricing structure to open the market to atruly competitive state. The Commission
could therefore recommend that:

(a) There should be no distinction between direct and indirect accounts. Any discounts offered to
retailers should be provided through a reclaim system with the wholesaler. The wholesaler would
then discount the account. This system currently operated with BEW on certain accounts, and
was in the new system for direct accounts recently received from BEW.

(b) If the end of year or seasonal bonuses were retained, then the wholesaler should be given a
cheque to cover all bonuses on production of the necessary evidence (Mars operated such a
system). The wholesaler then distributed the bonuses to the retailer in whichever form was
required.

(c) Inaddition, if the bonus system were retained, differential bonuses dependent on who owned the
freezer should be retained. Thiswould:

(i)  help with the spread of multi-brand freezers; and
(ii)  help remove the disincentive to retailers to switch freezers and brands mid-year.

7.75. Commenting on the statement of possible remedies, Harlech believed that they should apply
equally to al the companies concerned. It felt that the threshold of £10 million was too low and
suggested it should be raised to £20 million, so that it would not retard the growth of smaller manufac-
turers. Given its experience through operating with a number of ice cream manufacturers as the inquiry
progressed, it suggested that space allocation in freezers should be left to the discretion of the retailer and
dictated by changing market forces. It believed that outlet exclusivity should be prohibited and that
control of discounts to retailers, which BEW in particular used to maintain market share, should apply
equally to all manufacturers and wholesalers.

Distribution

7.76. The recent liquidation of two former dedicated distributors-turned-wholesalers (Midlands and
Icetag Ltd) was proof that the current terms offered by BEW were not viable. Harlech suggested that the
appropriate level of discount for independent wholesalers should be 22.5 per cent, not 17.5 per cent, to
give some profit margin, as it believed the lower figure only covered costs. However, since Harlech
believed that it was impossible to expect BEW to treat it fairly whilst it was in direct competition for
sales, it would support a total prohibition on sales and delivery by any relevant manufacturer to retail
outlet controllers. As to the definition of a national account, this should be confined to accounts owned
by a single large parent company, but not independent companies that were part of a franchise operation,
buying group or trade association. It also fully agreed with the suggestion in the statement of possible
remedies that the relevant manufacturer be restricted in the use it might make of information provided by
distributors; and that enforcements of existing agreements not complying with a prohibition be not
permitted.

| cetag Ltd

7.77. Icetag Ltd (Icetag) said that its contract as a BEW dedicated distributor had been terminated on
27 February 1999. One-half of its customer base were ‘direct customers'. Icetag transmitted detailed
sales information to BEW which enabled it to invoice and monitor its sales and product data. These
customers had stated that they wished to continue receiving deliveries from Icetag, but this would not be
possible as BEW had withdrawn its electronic transmission facilities.

7.78. BEW had told wholesalers that they would be supported by its Wholesaler Management Team.
However, BEW had offered a free stock deal to customers which used Wall’s Direct, but had not made
the same offer to wholesalers. Mars, on the other hand, would be offering a start-of-season free stock
incentive, which was available to customers through their preferred suppliers.
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7.79. Icetag said that since the termination of the dedicated distribution network its neighbouring ex-
dedicated distributor had become a Wall’s Direct delivery agent, but was continuing to trade as a whole-
saler as before, retaining al its customer base. This gave it an advantage over other distributors, which
| cetag believed to be a breach of the undertakings BEW had given to the OFT.

7.80. Icetag had told its customers that it would trade as a wholesaler, and many were remaining
loyal to it. However, they felt restricted because they had no room for additional freezers but were unable
to stock other brands in their BEW freezer. (Icetag subsequently informed us that it had gone into pro-
visiona liquidation.)

King Bros (Lady Lodge) Ltd

7.81. King Bros (Lady Lodge) Ltd was an ex-dedicated distributor which acted as an independent
wholesaler last year. It supplied some outlets with ‘ non-exclusive' freezers, requesting the retailer to pur-
chase from itself. It believed that its sales and industry sales would certainly increase if manufacturers
were not allowed to supply exclusive freezers, commenting that most manufacturers were willing to sub-
sidize wholesalers towards the cost of freezers which were offered to the retailer on free loan as industry
cabinets; its sales and industry sales would probably increase if only BEW were not allowed to supply
exclusive freezers. King Bros (Lady Lodge) Ltd saw the advantages of industry freezers as offering free-
dom of product choice, wider range of products, competitive pricing, greater promotional activity, prod-
uct quality and value improvements, and competitive pressure on manufacturers to introduce innovative
products.

L Lewis

7.82. L Lewis (Lewis) was a manufacturer, ex-dedicated distributor and mobiler based in Chester. It
said that, were freezer exclusivity to be banned altogether, its sales would initially probably decrease, as
would BEW'’s sales, but other manufacturers’ sales would increase. The large manufacturers would
probably want to charge a rent for freezers and reserve a percentage of space for their own products, and
might invest less money in new freezers, smaller manufacturers might invest more in freezers as they
saw an opportunity. Were BEW only not to be allowed to supply exclusive freezers, then Lewis said that
its own sales would probably decrease initialy, but later on would probably increase; the volume of
BEW’s sales would probably decrease, but other sales would increase and there would be a great
advantage to independent wholesalers due to increased variety and availability. Lewis believed the
advantages of cabinet exclusivity were that the customer had the use of freezers free on loan and without
charge for moving freezers, or for repairs or advertising, and freezer models were updated from time to
time; the disadvantage was that the customer could not stock a range of ice creams from other
manufacturers, but could purchase its own freezer for that purpose.

7.83. Lewissaid that in setting up its own delivery service, BEW was undermining all the good work
done by the dedicated distributors/concessionaires. Lewis's contracts had been abruptly terminated with
two years to run. It had, as had other dedicated distributors, invested and fallen into debt to develop its
sites to BEW'’s specifications and requests. It said that it was very surprised at the tactics adopted by
BEW, such as its sales personnel not identifying themselves as Wall’s Direct but telephoning or van
selling as ‘Wall's'. As at close of business on 26 February 1999, no operating procedure for direct
accounts had been set up by BEW to invoice products delivered. This was widely seen as a stalling
tactic.

Midlands I ce Cream Supplies Ltd

7.84. Midlands said that its contract as a dedicated distributor of BEW's ice cream had been termi-
nated on 26 February 1999. Midlands had dealt exclusively in BEW products so this presented huge
problems. The drawback to selling other brands of ice cream was the exclusive freezer. A retailer with a
BEW cabinet could use it only for BEW'’s ice cream: any other brands had to be in a separate freezer.
This was not always possible as many shops were either too small to have more than one freezer or the
owners did not want more than one. Midlands believed that it would be in the public interest to have
freezers that could be used for any brand of ice cream. (Towards the end of the inquiry, Midlands
informed usthat it had gone into liquidation.)

288



N W LeversLtd

7.85. NW LeversLtd (Levers) said that its contract as a dedicated distributor of BEW ice cream had
expired at the end of February 1999, and that to remain in business it had become an independent whole-
saler. Nine of the former dedicated distributors had been able to join BEW’s new in-house distribution
system, Wall’s Direct. BEW had also approached Levers' customers, asking them to use its new service.
Levers had access to other manufacturers' products, but it still had a reputation as a BEW distributor, and
competing brands were not as strong as BEW products.

7.86. Leverstold usthat BEW offered different terms to wholesal ers whose annual purchases from it
exceeded £7.5 million. This permitted the large multiple wholesalers, who were able to include all sales
of BEW products, to hold unfettered negotiations with BEW on the price of its ice cream. Levers wished
to see this turnover limit removed; it thought wholesalers with lower turnover would need their terms
with BEW to be restored to previous levelsif they were to achieve a sensible return on ice cream.

7.87. Levers said that freezer exclusivity did give the independent retailer an opportunity to have a
free freezer, and athough tied to one brand the retailer was still able to offer customers a large range of
ice cream. Many of Levers customers had BEW freezers but would like to stock competing products.
However, Levers had no record of the location of BEW’s freezers once its contract was terminated, and
BEW was intending to employ staff to ensure exclusivity.

Northampton I ce Cream Ltd

7.88. Northampton Ice Cream Ltd said that contracts between BEW and the dedicated distributors
were terminated on 1 March 1999. This coincided with the commencement date of undertakings follow-
ing the Commission’s 1998 report, and with the launch of Wall’ s Direct.

7.89. Northampton Ice Cream Ltd believed that BEW was operating unfairly in its approach to
retailers; some thought Wall’ s Direct was the only supplier of BEW ice cream and its associated benefits,
others thought if they did not trade with BEW they would be disadvantaged either financially or through
the loss of other benefits such as freezer availability. These issues were not explained clearly in BEW'’s
contract terms, and by not doing so, BEW secured an unfair advantage over wholesalers and continued to
restrict competition.

Tolsurge Limited

7.90. Tolsurge Limited (Tolsurge) told us that it was a wholesaler solely of ice cream, operating in
the South Wales area. It had been a BEW concessionaire/dedicated distributor for 14 years, but now
acted as an independent company, and was not part of, or member of, any group or trade association. It
expected its turnover to be about one-third lower than in the previous year. It had not bid to be part of
Wall's Direct, since this would have required it to contract the scale of its activities. Its role as a
distributor for BEW’ s ice cream had therefore been discontinued by BEW, even though it was among the
lowest cost of the former dedicated distributors. As an independent wholesaler, it found the terms offered
by BEW to be significantly below its costs and totally inadequate to run a wholesale operation. Its ability
to earn BEW's additional bonuses was dependent on the weather and there being no new competition.
Also, BEW would not contribute to the cost of industry freezers provided by wholesalers, further
disadvantaging the wholesalers' ability to place a variety of products in the market. It subsequently had
experience of retailers being offered free products only if they were supplied by Wall’s Direct.

7.91. Commenting on the statement of issues, and first the definition of impulse ice cream, Tolsurge
said that there was considerable competition within the scoop ice cream market, probably due to the low
cost of entry. It believed scoop sales, however, to be a small proportion of the market, and that they
should be excluded. All its competitors in the sale of scoop ice cream had a policy of freezer exclusivity,
but because of the small number of retailers involved, refrigeration in this area of the market did not pose
a barrier to entry by the independent manufacturers. If freezer exclusivity were abolished in this part of
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the market, moreover, it would have a detrimental effect on the existing competitive market due to the
high cost of scooping cabinets. Tolsurge did not feel that any company had approached the monopoly
situation in the scooping market. Tolsurge also believed that soft ice cream should be excluded from an
analysis of the market, and believed that the estimated market size previously quoted was likely to be too
high rather than too low.

7.92. Tolsurge also believed that confectionery, packed snacks and soft drinks, although impulse
products, differed from impulse ice cream since sales of the products were not weather-related, they did
not require the cold chain to be maintained in distribution, and market shares were significantly lower.
Similarly, Tolsurge believed that the catering trade did not sell large quantities of ice cream, and what
was sold was either specialist or of low price from a large number of manufacturers or on an own-label
basis, and was a so therefore irrelevant. In Tolsurge's view, slush should not have been brought into the
debate, as it consisted primarily of water. Additionally, Tolsurge believed that most multipacks were
bought for home consumption by the public, although some were purchased within the trade and broken
down into individual unitsto be sold on.

7.93. On the issues set out in the statement of issues, Tolsurge confirmed that, when originally
approached to be part of Wall’s Direct, it was told that all BEW vehicles would be solely for the use of
BEW products, and, initially, that the business operation had to be exclusive to BEW. Tolsurge believed
that it was now impossible to compete on the margins offered by BEW, while BEW’s operation was
being run regardless of cogt, including also the significant increase in sales staff to serve Tolsurge's area.
BEW’s sales staff actively encouraged Tolsurge's traditional customers to purchase only from Wall’s
Direct by suggesting that freezers, bonuses and specia offers were only available from Wall’s Direct and
stock availability could be guaranteed only by Wall’ s Direct.

7.94. The loss of Tolsurge's business had nearly all been in direct accounts, and Tolsurge believed
that many barriers had been imposed to prevent Tolsurge from dealing with direct accounts. These
included the delay in BEW'’s informing Tolsurge how such accounts could be served, the closing of
computer links with Tolsurge, the complicated administrative systems subsequently set up for dealing
with such accounts, and Wall’s Direct continuing to canvass that business even when customers wished
Tolsurge to continue to serve them. Direct customers and some traditional customers who had always
received off-invoice discounts from Tolsurge, which Tolsurge had reclaimed from BEW, had been
classified as sales not eligible for sales target bonuses.

7.95. Tolsurge also felt that BEW’s refusal to recognize buying groups of ex-dedicated distributors
(although it was not itself a member of a group) was a misuse of BEW’s market position, since those
groups would have enabled their members to deal with national accounts in the same way as buying
groups, many of whom were recognized by BEW and given preferential terms. Tolsurge also believed
that both the BEW and Nestlé systems for the provision of discounts to customers supplied by distribu-
tors was so complex that this probably precluded all but the very determined from getting involved, and
were designed to assist Wall’s Direct and Nestlé respectively.

7.96. Tolsurge believed that the greatest misuse of BEW’s market position, however, related to its
use of customer information. If a new account was opened that requested BEW refrigeration, all infor-
mation was sent to the BEW sales person, who then visited the site to approve the request. When the
freezer was delivered, Wall’'s Direct was telephoned to inform it that the freezer had been delivered, and
customers were given a Wall’s Direct brochure. If Tolsurge opened a new account which justified special
terms, the same system applied. Also, if customers decided that they no longer wished to use a BEW
freezer, BEW refused to move the freezer until a BEW representative had called, which would take up to
four weeks,* with the effect of keeping out the competition by occupying the only retail space available.

7.97. The offering by Wall’s Direct of a seven days a week delivery service within 24 hours of any
guantity of product was also very expensive to operate in an area such as South Wales. But since BEW
had offered that service, Tolsurge now also had to do so but on the basis of the much smaller margins
available to it. BEW had also initially withdrawn single 24-ton pallet loads of extra deliveries, claiming

'BEW had pointed out to Tolsurge that under its terms the supply of refrigeration the retailer was obliged not to give up
possession of a cabinet without BEW's prior consent. Also the wholesalers did not have BEW' s authority to make cabinet moves
without BEW's prior agreement, the removal or movement of ice cream cabinetsequipment being managed for BEW solely by
Total Refrigeration Limited. These requirements applied to ex-dedicated distributors as well as to other wholesalers.
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that this was a result of the previous Commission ruling that similar services had to be offered to all
wholesdlers.

7.98. On freezer exclusivity, Tolsurge believed that, as practised by BEW and Nestlé, this was a
definite barrier to choice for the public since most retailers did not have the space available for more than
one freezer, and that availability of retail freezer space was now the one factor constraining the market,
which had otherwise become more open with ex-dedicated distributors and other new distribution
avenues available. Tolsurge itself now supplied many new brands including one of a smaller specialist
manufacturer. Tolsurge believed that supply of exclusive freezers by distributors could similarly affect
competition, but the trade would still have the choice of variety of brands from one source. Tolsurge also
believed, however, that if the rights of distributors to have freezer exclusivity were upheld, there might
be the danger of BEW indirectly controlling this exclusivity by placing its financial muscle behind
chosen distributors who might offer BEW the greatest share of a freezer.

7.99. Tolsurge also believed that the volume-related discounts offered by BEW, Nestlé and Mars, of
up to 33.3 per cent of GSV, worked against a competitive market, since it was in the interests of the
retailer to maintain the highest GSV, and to sell only one brand to enhance profits. It was the combina-
tion of the structure of discounts, which bore no relationship to the costs of production, marketing or
distribution, together with freezer exclusivity, that restricted access to the market and competition
between manufacturers. On advertising, Tolsurge felt that BEW spent probably the same in percentage
terms as any other company, but given its market share could afford to spend large amounts in doing so.
However, if competitors were excluded from the market due to volume discounts and freezer exclusivity,
customers could not buy products irrespective of what was spent on advertising, as Mars had found.

7.100. Tolsurge agreed that there was little or no price competition within the ice cream market, and
only recently had BEW prices remained at or below the rate of inflation. Tolsurge also noted that where
there was no freezer exclusivity, there was greater product choice, price discounts and promotional
offers. Tolsurge believed that the trade preferred RRPs, and that price competition was discouraged by
manufacturers (BEW and Nestlé) producing priced point-of-sale information. Premium prices tended to
be charged by retailers who enjoyed maximum discounts from their suppliers, and who had little incen-
tive to look for more competitive products.

7.101. Tolsurge therefore believed that the combination of distribution control, freezer exclusivity
and direct discounting by the manufacturers to the retailer discouraged competition and created barriers
to entry. Where these factors were absent, namely within supermarkets, there was greater diversity of
brands and competition.

7.102. On possible remedies, Tolsurge believed that no manufacturer should be allowed to pay
bonuses directly to retailers and that discounts must relate only to the cost savings of the manufacturer or
the distributor. Secondly, freezer exclusivity must not be allowed. On other possible remedies, Tolsurge
believed that without freezer exclusivity and control of the market by direct discounts, exclusive
arrangements for distribution would not be cost-effective and would no longer be viable, and further
remedies on distribution would not be necessary. In such circumstances, for example, it saw no reason
why manufacturers should not be allowed to make what arrangements they wished to distribute their own
products. Discrimination between retailers and between distributors should be alowed only in terms of
savings on volume and cost of distribution. Finally, Tolsurge believed that manufacturers should neither
recommend prices or advertise prices on point-of-sale material, but that wholesale prices should be based
on the manufacturer’s cost of production, marketing cost, cost of distribution plus profit margin, and the
retail trade and public could decide the retail price in a market free of tied freezers and discounts.
(Towards the end of the inquiry, Tolsurge told usthat it was in liquidation.)

Contractorsto Wall’s Direct

Exel Logistics

7.103. Exel Logistics (Exel) is part of NFC plc, a global logistics and moving services provider. It
said that it had worked for BEW over a number of years providing logistics services; currently, it was not
involved in carrying out any independent wholesaling of BEW or any other impulse ice cream products.
In the context that Exel operated, it felt that it was relevant for it to comment on the proposed remediesin
so far asthey related to distribution only.
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7.104. Exel said that the basis of an economically viable discount for independent wholesalers would
vary according to the scale and efficiency of each individual operator. Furthermore, the process of
equalizing payments between direct distributors and wholesalers would prevent additional services being
provided to the market place.

7.105. The practicality of opening up the Wall’s Direct network to other manufacturers needed to be
examined in some detail. The network operators would need a significant increase in scale to cope with
the additional storage and picking process associated with the additional volumes and additional number
of selling units. Furthermore, common computer systems to control stock, take orders and prepare
invoices would also be required. In particular, van selling would be challenged to cope with the
additional space required to hold more than one manufacturer’s product range.

7.106. Exel said that controls on contracts between manufacturers and retail outlet controllers would
presumably mean a loss of volume through the network and could potentially lead to Wall’s Direct being
dismantled, with associated job losses and a large redundancy liability for Exel. Also, there was no
guarantee of an equivalent level of service provision being provided in its place. Dismantling the net-
work would have severe financial implications for Exel.

7.107. With regard to the wider public interest, Exel was currently of the opinion that the Wall’s
Direct network had brought innovation in customer service for the impulse trade sector, which had been
well received by customers and would ultimately grow the impulse ice cream market.

FMCG Ltd

7.108. FMCG is a supplier of outsourced field sales teams to a number of major manufacturers
including BEW. It said that it believed BEW'’ s approach to the impulse trade was designed to grow the
impulse ice cream category to the benefit of the industry and in particular the retail trade. FMCG field
personnel made no attempt to influence the retailers’ chosen source of supply. All ice cream manufac-
turers were aiming to ensure that retailers gave appropriate space and emphasis to ice cream in relation to
other product categories, and to grow the market by encouraging retailers to stock and display the prod-
uct on a year-round basis; if ice cream manufacturers were prevented from providing retailers with such
a service, then the market would suffer and the jobs of the 300 personnel employed on the BEW oper-
ation and those of the other major ice cream manufacturers would be lost.

Gocold Limited

7.109. Gocold Limited (Gocold) said that, since March 1999, it had been operating both as an
independent wholesaler and as a contractor to Wall’s Direct. (However, towards the end of the inquiry
we were informed that Gocold had ceased operating as an independent wholesaler.) These two parts of
its business operated completely separately and had different cost centres. Where resources were shared,
the cost was apportioned appropriately. Both operations were commercially viable on their own and there
were few benefits to operating both from the same site. For example, Gocold's lorry parking area was
partially given over to Wall’s Direct vehicles for which it received an income. However, this did restrict
the space within which its wholesaler vehicles operated. Most of the costs relating to Wall’s Direct were
fully attributable to Wall's Direct and had no additional benefit to Gocold. Wall’s Direct operated on a
cost plus basis which provided Gocold with low income but with low risk, as opposed to the previous
dedicated distributor system where the risk was higher but margins were maintained regardless of
volume.

7.110. As a wholesaler, Gocold said that it had retained almost al of its independent business,
including many major seasonal and leisure sites; it no longer had access to national multiple business. In
the light of its recent experience, both as a wholesaler and a contractor to Wall’s Direct, the overriding
effect appeared to be that the retailer was confused and bewildered by the current situation. The splitting
up of distribution meant that many wholesalers were having to look at ways of cutting costs or diversi-
fying into other areas. Ultimately this could result in a decline in service standards to the retailer in what
was avery volatile industry. Gocold believed that its success had been built on the fact that it specialized
in ice cream and was therefore completely focused on the industry thus enabling it to provide total
service to the customer.
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7.111. Gocold said that since the demise of the dedicated distributor system, it had embraced most
manufacturers and stocked a much wider range of products. Despite the availability of higher margins to
both retailers and itself, and the provision of industry cabinets both from some manufacturers and itself,
the bulk of demand was still for Wall’s products.

7.112. The current distribution arrangements provided very little additional benefit to the retailer
over and above the previous systems other than the Wall’s Direct delivery promise which was nationally
consistent. Gocold could not see that the Commission’s proposed remedies regarding distribution would
be of ultimate benefit to the consumer, but, ideally, it would wish to see both systems being allowed to
continue on completely open and published terms with wholesalers able to earn viable margins enabling
them to provide the customer with a consistent service.

7.113. Gocold commented on the proposed remedies as follows:

(a) Freezer exclusivity. It was not sure if the current practices operated against the consumer interest.
It believed that the provision of free-on-loan ice cream cabinets by manufacturers had probably
widened ice cream distribution and availability to consumers in the past. Alternatively, industry
refrigeration had been available to retailers for some time and in many cases free on loan from
multi-brand wholesalers; a choice had therefore been available for some time. Gocold’'s primary
concern was that if manufacturers could not access reasonable returns on their investment in
refrigeration, then this choice might ultimately be withdrawn. This could result in poorly-main-
tained or unsuitable ice cream cabinets being employed in smaller retail outlets with an obvious
knock-on effect on the consumer. As an independent wholesaler, the ability to sell higher margin
products into manufacturers’ cabinets was attractive in the short term, but it was doubtful
whether this situation would benefit the consumer or the market in general in the longer term.

(b) Outlet exclusivity. Gocold said that in its limited experience of this practice, the only retail outlets
that involved themselves in this type of agreement tended to be larger multiples and seasonal
leisure sites. These outlets generally preferred a much more simplified range and it believed that
they would largely deal with one manufacturer with or without an exclusivity agreement.

(c) Discounts to retailers. It believed that al discounts from al manufacturers should be non-
discriminatory and openly published.

(d) Distribution. Gocold said that it would welcome a terms structure enabling wholesalers to dis-
tribute on an economically viable basis but this should be related to the type and quality of
service provided to the retailer. Services such as merchandising support and representative cover
should be taken into consideration as well as response times to orders etc. If a full and efficient
service was provided then a 20 per cent margin was not unreasonable.

Scunthorpe Cold Stores Ltd

7.114. Scunthorpe Cold Stores Ltd (SCS), a logistics service provider, wrote to express its concern
about the proposed remedies. It said that if restrictions were imposed on Wall’s Direct this could
serioudly jeopardize jobs at SCS. SCS was contracted to supply a range of services for BEW, namely
cold storage, receipt, dispatch, case picking, trunking and administration. This operation was a major part
of SCS's business, which employed almost 120 staff—20 of whom were directly employed on the Wall’'s
Direct operation.

Sunnyside Distribution Ltd

7.115. Sunnyside Distribution Ltd (Sunnyside) provides services to Wall’s Direct. It said that it did
not operate as a wholesaler of ice cream, and all its resources were used by Wall's Direct. Until
February 1999 Sunnyside had for 11 years operated as a concessionaire/dedicated distributor on behalf of
BEW, selling and distributing Wall’ sice cream. Itslast contract had been terminated by Wall’s after only
three months' notice, with two years still to run. The termination of the contract followed two years of
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major investment with the encouragement of BEW and left Sunnyside with a number of options. It
competed in open tender with a number of national logistics providers to become a Wall’s Direct distri-
bution centre and was successful. Its Weston-super-Mare depot operated as a distribution centre for
Wall's Direct for the South-West of England. Another option was to become a wholesaler or run a
wholesaling business alongside its Wall’s Direct contract. This option was dismissed because Sunnyside
was convinced that if it were to sell and distribute Wall’s ice cream for £1.10 a unit, then that was a
quick way to insolvency. It believed that if it had not become a part of the Wall’s Direct system it could
not have continued trading as the current margin paid by BEW to wholesalers trading solely in ice cream
was insufficient to cover costs, let alone provide a profit. This had been confirmed by recent cases of ex-
dedicated distributors going into liquidation.

Tibbett & Britten Applied Limited

7.116. Tibbett & Britten Applied Limited (TBA) operates a distribution centre covering central
Scotland for Wall’s Direct. It said that it was awarded the contract which started in March 1999. At
Darnley it provides logistics services in the form of cold storage and transport, but it has no wholesale
operation. Wall’s Direct retains the title of the product at all times. The operation was set up to provide a
next-day delivery service, seven days a week, without a minimum order. Most of the retailers which
purchased impulse ice cream did not have large premises or back-up low-temperature storage facilities.
The delivery service allowed them to obtain the product for sale when required and without having to
install additional cabinets which used up valuable sales space. The continued support by both indepen-
dent and national retailers reinforced the positive attitude towards this distribution network.

7.117. TBA said it was self-evident that sales of impulse ice cream were directly weather-related and
as such were variable. Wall’ s Direct had a contract with a vehicle supplier which enabled the distribution
centres to call on additional vehicles to meet demands and this enabled TBA to meet the next-day
delivery requirement. These vehicles were de-hired as volumesfell.

7.118. TBA said that, as a cold store operator, open access to the storage and distribution systems
would be of interest to it. Wall’s Direct currently occupied 12 per cent of TBA’s capacity storage space.
Other ice cream manufacturers such as Treats and Camps Brothers also occupied space as TBA provided
storage, order picking and distribution services for them. TBA aso provided services for non-ice cream
customers and its normal occupancy was 85 to 95 per cent. It would therefore not be practical for it to
have an open-ended arrangement with manufacturers asits cold store capacity would be alimiting factor.

7.119. The very nature of the operation required efficient order capture systems and Wall’'s Direct
operated such a system for both van sales and van select. TBA operated a bespoke computerized system
for all cold store stock movements. Open access would require a complete review of the method of order
capture and stock control. Of necessity, the vehicles used for both van sales and delivery had to be small
and they would not be capable of taking the full range of products from a number of manufacturers,
which would reduce customer choice.

7.120. TBA added that it did not consider itself to be in competition with the former dedicated
distributors, but instead working alongside and complementing the existing distribution of impulse ice
creamto retailers.

Other manufacturersand distributors

7.121. We received questionnaire responses from about 150 other manufacturers and/or distributors
and from about 80 larger retailers; detailed points made are summarized below. ‘Small’ manufacturers/
distributors are those with total ice cream sales of £100,000 or less and ‘medium’ £100,000 to £1 million;
others are those with sales of over £1 million or whose sales were not specified.

7.122. In the questionnaire to manufacturers and distributors, we asked how their sales or industry
sales of all impulse ice cream would be affected were freezer exclusivity to be banned altogether, or were
BEW alone not allowed to supply exclusive freezers. The responses are summarized in Tables 7.1
and 7.2.
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TABLE 7.1 Manufacturers’ and distributors’ views on effects of disallowing freezer exclusivity altogether*

Effect on total sales volume

Effect on Don't Certainly  Probably Staythe Probably Certainly
company know decrease decrease same increase increase  Total
Don't know % of respondents 13 - - 1 - - 14
% of T/O impulse 10 - - 0 - - 10
Certainly % of respondents - 2 1 - - - 3
decrease % of T/O impulse - 1 6 - - - 6
Probably - - 6 1 - - 7
decrease - - 10 4 - - 14
Stay the % of respondents 2 1 2 18 1 1 25
same % of T/O impulse 1 3 0 11 4 0 18
Probably % of respondents 2 - 1 4 12 1 20
increase % of T/O impulse 0 - 0 1 16 0 17
Certainly % of respondents 1 - 1 2 7 21 31
increase % of T/O impulse 0 - 0 0 2 31 34
Total % of respondents 19 4 9 26 20 22 100
Total % of T/O impulse 11 3 16 16 22 31 100

Source: The Commission.

*The question put was as follows: Suppose ice cream suppliers were no longer allowed to insist on exclusivity for
their freezers. A likely effect is that the ice cream suppliers no longer provide freezers free-on-loan to retailers. What do
you think the effect would be on your company’s sales volume and on the total sales volume of all companies in the ice
cream market?

Notes:

1. The table shows responses from all manufacturers and distributors responding to our survey, except BEW, Nestlé,
Mars and Treats.

2. T/O=turnover.

TABLE 7.2 Manufacturers’ and distributors’ views on effects of disallowing freezer exclusivity by BEW*

Effect on total sales volume

Effect on Don't Certainly  Probably Staythe Probably Certainly
company know decrease decrease same increase increase  Total
Don't know % of respondents 20 - - 1 - - 21
% of T/O impulse 11 - - 0 - - 11
Certainly % of respondents - - - - - - 0
decrease % of T/O impulse - - - - - - 0
Probably % of respondents - - 4 - 2 - 6
decrease % of T/O impulse - - 9 - 11 - 20
Stay the % of respondents 2 1 1 23 1 1 28
same % of T/O impulse 0 3 0 8 0 0 11
Probably % of respondents 1 - - 4 17 2 23
increase % of T/O impulse 1 - - 18 7 0 26
Certainly % of respondents 1 - 1 2 5 13 22
increase % of T/O impulse 0 - 0 0 4 28 32
Total % of respondents 24 1 6 29 24 16 100
Total % of T/O impulse 12 3 9 26 22 28 100

Source: The Commission.

*The question put was as follows: Suppose those suppliers with a market share over 25 per cent were not allowed to
supply freezers on exclusive terms, but no restrictions were placed on other companies which could continue to insist
on exclusivity. What do you think the effect would be on your company’s sales volume and on total sales volume of all
companies in the ice cream market?

Notes:

1. The table shows responses from all manufacturers and distributors responding to our survey, except BEW, Nestlé,
Mars and Treats.

2. T/O=turnover.
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Federation of Wholesale Distributors

7.123. The Federation of Wholesale Distributors said that it represented the majority of wholesale
distributors of grocery and related products to retailers throughout the UK. It said that BEW was a major
supplier providing well-established products under brand names that received substantial marketing
support. The Federation believed there should be fair trading across the market, and that discriminatory
practices were unacceptable.

A Tortolano

7.124. A Tortolano, a medium manufacturer and distributor, said that since the bulk of its business
was from mobilers, it was unaffected by freezer-supplying manufacturers, but if there were no freezer
exclusivity it would have the option of supplying shops which at the moment it did not.

Appleby’slcesLtd

7.125. Appleby’s Ices Ltd, a medium distributor, believed that the labelling of ice cream freezer
packs was very unfair as it was quantified by volume. It should be done by weight. Ice cream could
contain enormous percentages of air of which the consumer had no idea.

Artisan Foods

7.126. Artisan Foods, a small manufacturer of mainly non-impulse ice cream products, said that
extra choice at the point of sale if freezer exclusivity were banned altogether would stimulate extra
interest. Medium-sized companies would benefit to the detriment of smaller manufacturers if only BEW
were not alowed to supply exclusive freezers. It said that there was no such thing as free freezers:
companies which had the financial strength to buy freezersin large quantities were really preserving their
margins by limiting price competition against established brands. They had the advantage of both brand
recognition through promotion and exclusive outlets. This also applied to the catering trade where BEW
and Scholler Mévenpick were starting to dominate. The supply of free freezers into outlets where
exclusivity was not required also occurred, but if the recipient did not buy sufficient quantities of product
then the freezer was withdrawn (ie the presence of the threat of withdrawal was a covert way of guaran-
teeing exclusivity); this occurred also in catering establishments. Recently, Artisan Foods had supplied
ice cream to a retailer who stored it in a BEW freezer, and BEW had insisted that the products be
removed or the freezer would be withdrawn; since sales had increased as a result of selling Artisan
Foods' products, the retailer preferred to have an alternative freezer, which Artisan Foods supplied, but
in which the BEW impulse products also had to be sold in order that the retailer's sales were not
adversely affected.

Ben & Jerry’s

7.127. Ben & Jerry's, a US manufacturer of ice cream which provides partialy exclusive and non-
exclusive freezers, told us that it did not currently contribute to any industry freezers but would be pre-
pared and was actively seeking opportunities to do so. It said that its sales would certainly increase and
industry sales probably increase if freezer exclusivity were banned altogether, commenting that this
would open up new channels of distribution and accessto industry freezers for impul se products, and that
sales might increase as a result of broadening the choice. For the same reasons, it said that its sales and
industry sales would probably increase if BEW aone were not allowed to supply exclusive freezers. It
believed that without freezer exclusivity the retailer would have more choice and therefore there would
be greater choice for the consumer.

7.128. It told us that it was currently seeking to expand in the UK by targeting local independent
retailers in order to ensure that its products were widely available and to build consumer awareness for
its brands. Freezer exclusivity would hamper this strategy of expansion and introduction of new impulse
products. The introduction of a restriction on manufacturers with a market share of over 25 per cent
supplying freezers on an exclusive basis would increase Ben & Jerry’s sales volumes by allowing small
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independent retailers to stock a variety of products, giving greater choice to the consumers. Similarly, it
believed that the major players continued use of dedicated distribution systems was likely to mean that
they would retain control of the independent ice cream distribution channels in the UK, which would aso
have the effect of preventing or strongly disincentivizing independent distributors from stocking other
products. Thiswould be at the expense of smaller companies such as Ben & Jerry’s, since use of national
distributors would not benefit its strategy of achieving further penetration in smaller retail outlets. The
combination of these factors meant that consumers were currently faced with a lack of choice in many
small retail outlets such as corner shops, local stores, petrol stations and theatres. These concerns had
been only partially remedied by the findings of the Commission in its previous report.

Bestway Cash & Carry Limited

7.129. Bestway Cash & Carry Limited (Bestway) said that to include cash and carry within the
definition of a wholesaler who delivered was causing difficulties in its trading relationship with BEW. It
accepted that cash and carries were a route to the market for the independent retailers, but its cost struc-
ture was very different to that of a wholesaler who delivered. Bestway's current trading terms impaired
its ability to sell BEW ice cream, against the terms it received from Mars and Nestl€; as a result of these
terms there had been a sharp declinein sales.

7.130. Bestway said that BEW had built up its business as a result of innovation, good delivery and
marketing support. Cash and carries relied on the support of the small retailer. Bestway believed that
BEW had consistently supported the sector with merchandising advice, free freezers and point of sale,
and had also invested in resource with increased collage on Bestway’ s depots and retail customers.

B Sidoli & Sons Ltd

7.131. B Sidoli & Sons Ltd, a medium-sized manufacturer and distributor of ice cream, which pro-
vides freezers to about two-thirds of the outlets it supplies, said that its sales, and industry sales, would
certainly decrease if freezer exclusivity were banned altogether, but would certainly increase if only
BEW were not allowed to supply exclusive freezers. It commented that 99 per cent of retailers would not
invest in cabinets for ice cream so for hygiene and display purposes the only way it could offer its prod-
ucts was by supplying a cabinet. It further commented that it was in favour of fair competition, based on
service product and trading terms, but it was impossible to compete when the large companies offered
cash inducements (which could be as much as £5,000 or more) to clients and retailers to change over to
them.

Blackburn & Haynes

7.132. Blackburn & Haynes, a medium-sized manufacturer, said that it could not afford to supply
freezers as a general rule, but had supplied some second-hand freezers which were also used for other
manufacturers’ products. It said that its sales, and industry sales, would certainly increase if freezer
exclusivity were banned altogether or by BEW alone. Discounts on volumes, supply of posters and sign-
boards also affected competition.

Bob'slces

7.133. Bob's Ices said that it operated three ice cream vans under contract to Nestlé. Nestlé ter-
minated the contract at very short notice in 1998 and offered a new contract with less favourable
conditions. The new contract required that the delivery vans were painted in the Nestlé livery and sold
only the Nestlé impulse range of ice cream. It was offered a discount of 35 per cent with a further
discount of 5 per cent over a period of time, which would bring the total discount to 40 per cent. The new
contract also guaranteed an area where no other Nestlé vans would operate, allowing one business to
monopolize the area.

7.134. AsBaob’s|ceswanted to keep its vans and did not want to comply with the above conditions,
Nestlé agreed to keep supplying it, but at alower discount of 20 per cent. If Bob's Ices had only one van

297



in the Nestlé livery it would be alowed to have Nestlé products under the new discount scheme. It did
not think Nestlé should dictate to private businesses how they should operate.

Bond’'s of Elswick

7.135. Bond's of Elswick, a medium-sized manufacturer and distributor, said that its sales and
industry sales would certainly increase if freezer exclusivity were banned altogether or if only BEW were
not allowed to supply exclusive freezers. It said that as a small company it found it difficult to compete
in franchise leisure facilities because of the incentives given by BEW and Nestlé. Its own sales were
primarily of ice cream cornets and the increase in impulse ice cream sales was primarily in ice cream on
sticks. The traditional scoop ice cream was slowly disappearing with major sites being dominated by
wrapped products, the scoop ice cream market declining by approximately 10 per cent a year.

Boots Frites Ltd

7.136. Boots Frites Ltd, a medium-sized importer of Mio and other brands, said that it did not know
what the effect on its sales would be were freezer exclusivity to be abandoned, since it did not supply
that type of market, but expected industry salesto stay the same. It said that it had one exclusive contract
with a retail outlet controller, as part of which it supplied freezer cabinets and three different manufac-
turers’ ice cream: but the exclusive use of the cabinets for its ice cream products was entirely at its
clients' discretion to suit their businesses operationally.

7.137. In its response to the statement of remedies, Boots Frites Ltd said that freezer exclusivity
could be managed if the major freezer providers (BEW, Nestlé, Mars and Treats) were given a reason-
able capacity within freezers, and thought that a 60:40 per cent split would be fair. However, within the
independent sector freezer exclusivity would be meaningless if it were not linked to outlet exclusivity
(excluding national accounts).

Brake Bros Foodservice Ltd

7.138. Brakes attended a hearing. It is a national frozen food distributor, whose sales of impulse ice
cream represent 3.5 per cent of itsturnover.

7.139. Brakes submitted that it seemed that part of BEW's strength in terms of market share was
based on its penetration of the market through freezers. The placing of bespoke BEW freezers was set to
continue with products to be supplied wherever possible via Wall’s Direct. BEW was becoming a verti-
cally integrated business and retailers were encouraged to deal direct with BEW rather than a third party.
BEW’stermsin 1999 had made the handling of its products more unattractive for the frozen food indus-
try; the retailer customer for impulse ice cream was now in a position where it could work on more than
twice the percentage margin enjoyed by the distributor/wholesaler. BEW'’s strategy was clearly to
develop its own route to market and to inhibit the offer of an industry range of products, by placing dis-
tributors at a distinct disadvantage. This would restrict the customers' ability to purchase products other
than from BEW as other distributors like Brakes would find it uneconomic to remain in the market.

7.140. Brakes said that its impulse ice cream business offered little in the way of margin. It negoti-
ated prices of Mars and Nestlé products with its retail customers, but was not able to do so in the case of
BEW, as BEW preferred to keep control of pricing. The effect of this was that Brakes found it difficult to
negotiate with retailers, as there was always the danger that the retailer would do a deal with BEW which
Brakes did not know about.

7.141. One of the reasons that Brakes continued to provide impulse ice cream to certain customers,
for example forecourts, was that it complemented deliveries of a wider range of frozen products; but
Brakes also delivered impulse ice cream on its own to certain large retailers. It was a large distributor to
schools and during the summer holidays it found it convenient to deliver impulse ice cream in place of
the deliveries to schools during term time. One reason why Brakes continued to deliver BEW'’s impulse
ice cream was that it would not be a credible operator if it did not include BEW'’ s products in its range.
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7.142. Brakes offered next-day delivery, like Wall’'s Direct. Brakes' strength was that it could offer
one delivery of al ice cream brands, but sometimes customers preferred to negotiate a higher-volume
discount with Wall’s Direct and lose the benefits of stocking all brands. There was no doubt that BEW
products were ‘must-stock’ items. Brakes provided industry freezers and a range of products under an
offer called ‘World of Ice Cream’ but the magjority of space in industry freezers tended to be given over
to BEW’s products. In Brakes' view, the impact of freezer exclusivity wasin reality small, because even
if industry freezers were the norm, BEW'’s products were likely to predominate. Furthermore, it was to
retailers’ advantage to increase their sales of BEW'’s ice cream, because end-year bonuses were linked to
volume. Brakes added that it found it hard to match the service and delivery standards of Wall’s Direct.
It was also competing with Snowking.

7.143. Brakes felt that ideally it should be able to earn a margin which would enable it to match the
service of Wall’'s Direct with regard to frequency of drop and drop sizes. Customers should be able to
acquire BEW'’sice cream either from Wall’ s Direct or from other distributors on the same terms.

7.144. Brakes also considered that the abolition of RRPs might stimulate a more competitive market.

CJLang & Son Ltd

7.145. CJLang & Son Ltd (Spar Convenience Stores), a medium-sized distributor of ice cream, said
that its sales and industry sales would probably decrease if freezer exclusivity were banned altogether, or
if BEW aone were not allowed to supply exclusive freezers. It saw the advantage of freezer exclusivity
as enhancing the most effective use of cabinets and promoting brands, the disadvantage being the manu-
facturer monopoly in alocation of space. As a result of exclusivity a manufacturer would dictate to a
retailer the products it was allowed to stock within its freezer; in a greater number of instances, retailers
might not be able to afford to allocate floor space to another freezer: therefore it could be said that
exclusivity encouraged unfair competition between brands. Although there could be increased benefit for
retailers with an industry layout, there could be problems in deciding on the allocation of space between
brands, and it might also be difficult to undertake strong promotions and to display products effectively.

Camps Bros Café Ltd

7.146. Camps Bros Café Ltd, although no longer involved in the impulse ice cream market,
considered exclusivity deals on freezer cabinets as being restrictive. It had products unique to itself
which it would like to sell to retail outlets and which retail outlets would like to buy to add to their range
of products, but this did not happen because the extra cost of supply or buying another freezer was not
justified for adding one or possibly two of its products. There was no question that its sales would
increase if freezer exclusivity did not exist.

Capaldisof Brora

7.147. Capaldis of Brora, a medium-sized manufacturer and distributor, said that its sales and indus-
try sales would certainly increase if freezer exclusivity were banned; as a small company it could not
compete with those major manufacturers who offered free cabinets. This seriously affected its trade. Its
sales and industry sales would probably stay the same if only BEW were not allowed to supply exclusive
freezers. It believed that as a small company it was shut out from being accepted as a supplier to whole-
salers. Despite repeated attempts to break into this market it felt that there was pressure being put on the
wholesalers by the larger companies to exclude any competition.

Carlo & Antonio I ce Cream Ltd

7.148. Carlo & Antonio Ice Cream Ltd, a small distributor and manufacturer, told us that it was
disadvantageous to smaller manufacturers to be excluded from freezers with exclusivity contracts, just as
it was disadvantageous to the consumer because (often) the consumer had no access to better-quality
products than the manufacturer demanding exclusivity could offer.
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Chaselces

7.149. Chase Ices (Chase), a medium-sized distributor which supplied a small number of non-
exclusive freezers, said that its sales and industry sales would certainly increase if freezer exclusivity
were not allowed, commenting that the best products would then be available in all outlets, regardless of
manufacturer, and would probably increase if only BEW were not allowed to provide exclusive freezers.
It added that exclusivity currently restricted customer choice, thus holding back the market. It prevented
Chase from selling to exclusive Nestlé cabinets as back-of-price-list discounts would not be paid on
purchases from Chase.

7.150. BEW's off-invoice discounts to retailers were proving a stumbling block as Chase
encountered problems in breaking into the system, especially regional and national multiples, theatres
and some leisure sites. BEW's end-year bonus payments were less contentious. Nestlé would not fund
end-year bonus payments to customers supplied via Chase. Nor would it allow Chase to have
refrigeration for its Nestlé customers, but were allowing BEW ex-dedicated distributors this privilege.

7.151. BEW'’s new deal to wholesalers was not, Chase believed, as good as the previous one. Chase
was currently (1998) on £1.06 per box with all other monies dependent on targets set by BEW. This had
seriously affected cash flow and Chase was the exception in hitting its targets to receive an end-year
bonus. Without this bonus Chase would have been distributing BEW products at a loss. Chase wondered
whether BEW wanted al distributors out of business to promote its new in-house distribution, and
believed the wording on some of its mail shots was less than fair.

7.152. Chase commented on specific remedies as follows.

Freezer exclusivity

7.153. Chase said that suggestion of a general prohibition in the remedies statement would give the
public the widest choice and enable retailers to sell the best products from several companies’ ranges.

Outlet exclusivity

7.154. Chase said that the suggestion of a general prohibition was the most sensible.

Discountsto retailers

7.155. Chase said that the suggestion of banning unpublished price and other incentives would help
clear up the current doubts felt about how discounts were provided.

Distribution

7.156. Chase believed that a discount of 22 to 22.5 per cent was necessary for the sale, storage and
distribution of impulse ice cream to be viable. The current deals offered by BEW had resulted in dis-
tributors suffering losses, a theory borne out by the number which had recently ceased trading. Chase
said that all wholesalers should be given an equal opportunity to supply ice cream within all sectors of
the trade. If the level of wholesalers ceasing trading continued at the present level, BEW would achieve a
monopoly in distribution. As independent wholesalers were part of the distribution chain for Mars,
Nestlé, Treats and some regional manufacturers, the decline of the independent wholesaler would further
restrict consumer choice.

Chris'slces

7.157. Chris'sIces, asmall distributor, believed that its sales would stay the same if freezer exclus-
ivity were banned altogether or by BEW alone. It appeared from its recent experiences that Nestlé in
particular and smaller companies generally were continuing where BEW had left off, ie by restricting top
discountsto so-called ‘agents’ in each area, and using the promise of exclusivity to attract customers.
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Coronato Bros

7.158. Coronato Bros, a medium-sized manufacturer and distributor, said that its sales and industry
sales would certainly increase if freezer exclusivity were banned: the public would have a far greater
choice of product, and smaller manufacturers could sell to a wider market. Its sales would probably
increase if BEW were not alowed to supply exclusive freezers, and industry sales certainly would.
Coronato Bros said that smaller companies could not compete with the major manufacturers due to
freezer exclusivity. Small manufacturers could not enter this sector of the market until freezer exclusivity
was changed. Even if this meant that the company supplying the freezer required 50 per cent of capacity
to be used to stock its product, this would be a big help.

Coronato’s | ce Cream

7.159. Coronato’s Ice Cream (Coronato’s), a small distributor, said that its sales and industry sales
would certainly increase if freezer exclusivity were not alowed, and probably increase if only BEW
were not alowed to supply exclusive freezers, but said that this would not be fair on the bigger
companies. It commented that the public had a very restricted choice. Other than BEW and Nestlé, other
companies found it very difficult, if not impossible, to enter this sector. Coronato’s had tried in the past
to enter the wholesale distribution sector (supplying independent shops, newsagents and off-licences).
Coronato’s found it very difficult due to customers having space for only one freezer and the supplier of
this freezer, normally BEW, insisting that only its products were to be stored in the freezer. One solution
would be for the company supplying the freezer to supply 50 per cent of all products stored and the other
50 per cent to be of different companies productsif the shopkeeper so wished.

Country Dairy Products

7.160. Country Dairy Products, a small manufacturer, believed that its sales and industry sales would
certainly increase if freezer exclusivity were banned altogether, or only for BEW, but queried whether
this would be fair. With BEW supplying exclusive freezers, every corner shop expected a freezer, which
as a small business Country Dairy Products could not do: it therefore supplied freezers only to shops
which could guarantee a certain turnover.

Coventry lces Ltd

7.161. Coventry Ices Ltd, a distributor of ice cream, said that its and industry sales would certainly
decrease if freezer exclusivity were banned altogether. It commented, however, that everybody still had
problems with BEW; it did not want to sell any BEW ice cream, but people only wanted to buy that ice
cream.

Cream O’ Galloway Dairy Co Ltd

7.162. Cream O'Galloway Dairy Co Ltd, a medium-sized manufacturer which supplies some
exclusive freezers, said that its sales would certainly increase but industry sales would stay the same if
freezer exclusivity were to be banned altogether. Small companies like itself would be able to supply
shops where previoudly its products were banned from their freezer, while large companies would con-
centrate the money saved from freezer investment on other marketing. Its sales would certainly increase
and industry sales probably increase if only BEW were not allowed to supply exclusive freezers. Mars
was already leading the way by allowing its freezers to be used by others; therefore outlets were keen to
take its freezers and also sell some local products. Cream O’ Galloway Dairy Co Ltd said that freezer
provision and exclusivity had become the standard, making it almost impossible for a small company to
enter the market. If shops provided their own freezer, then only those retail outlets who found it signifi-
cantly profitable to sell ice cream would do so. Consequently more would be sold at these outlets instead
of the volume of sales being spread over other outlets as was currently the case.
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Cricketer Foods

7.163. Cricketer Foods (Cricketer), a medium-sized distributor, which supplies some exclusive
freezers, said that its sales, and industry sales, would probably decrease if freezer exclusivity were
banned altogether. It thought it highly unlikely that retailers would bear the full cost of a freezer; the
likely solution for suppliers like Cricketer was that they would supply a freezer and charge for it, the
freezer remaining Cricketer’s property. If only suppliers with a scale monopoly were not allowed to
supply freezers, its sales, and industry sales, would probably increase. Cricketer said that to supply
freezers at no cost to the retailer was historically the norm in return for gaining business. To a small dis-
tributor like Cricketer this cost could be prohibitive and, in some outlets, recovery could take over one
full season. However, it was the one key element to capture the business once the customer had decided
to move. It therefore believed that the practice of suppliers offering freezers to the trade and expecting
the customer to stock only their products was fair, and since this was a mgjor investment the supplier was
entitled to expect exclusivity for a period, until the investment was recovered: Cricketer believed a three-
year period was appropriate. If the practice was ended, the problem of who bore the cost of the freezer
would remain.

7.164. Cricketer agreed with the undertakings that had been given to the Secretary of State following
the previous report and said that it expected its business to grow substantially now that the BEW ex-
dedicated distributors were free to buy on the open market. One particular ex-dedicated distributor now
listed Cricketer’s products and supplied them to sites that previously stocked only BEW products. It was
itself also now able to wholesale BEW’s impulse lines, and some scooping customers who had pre-
viously bought BEW'’s impul se products from dedicated distributors now did so from Cricketer. Also, as
aresult of being able to wholesale BEW’s impulse lines, it had found new BEW impulse business from
its scooping customers who previously did not handle impulse products. Many seasonal outlets selling
scoop ice cream also welcomed the opportunity of handling a local brand as well as the national BEW
brands. However, Cricketer believed that BEW would exploit every loophole in order to maintain market
share. Cricketer therefore believed it right and proper that the monopoly situation of BEW in distribution
be broken and alevel playing field should operate.

D Corbett

7.165. D Corbett, a small manufacturer, believed that its sales and industry sales would certainly
increase if freezer exclusivity were banned altogether or only for BEW. It said that, for a small
manufacturer, the cost of supplying freezers was quite high as it had not got the financial resources of the
larger companies. If aretailer had a freezer supplied from one of the larger manufacturers it was unlikely
that it would want another from a smaller company due to space constraints. However, it might still wish
to stock a wider range of products but would be prevented from doing this if tied into an exclusive
freezer deal. D Corbett also believed that loss-leader deals such as 10p cones supplied by McDonald’s
which obviously hoped to make profits on their mainstream products were very unfair for those who had
most of their business based on ice cream.

Dalby & Sons

7.166. Daby & Sons, a small manufacturer, said that its sales and industry sales would certainly
increase if freezer exclusivity were banned, and would probably increase if only BEW were not allowed
to supply exclusive freezers. It believed that most shops were restricted in space and that if freezers were
used exclusively there would be no room for other manufacturers. Dalby & Sons were farmers who had
diversified into the production of quality ice cream. It was a small-scale enterprise which often found it
difficult to find outlets because of the influence of major manufacturers.

Dale Farm I ce Cream Ltd

7.167. Dae Farm distributed Mars and Haagen-Dazs ice cream through its freezer base in Northern
Ireland. It no longer manufactured ice cream since a management buyout in March 1999, but the Dale
Farm brand is produced for it by manufacturers in Northern Ireland, the Republic of Ireland and
Belgium. It said that since the management buyout it had been able to broadly maintain sales through the
CTN sector and symbol group stores, but as it no longer manufactured ice cream, it had lost the own-
label business of some multiple customers.
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7.168. Dae Farm continued to supply freezers into the market and it recommended that a range of
Mars, Haagen-Dazs and its own products be stocked. It did not have any exclusive outlet agreements. It
believed that exclusive distribution, freezer exclusivity, outlet exclusivity and termsto retailers applied to
a lesser extent in Northern Ireland because, with BEW and Dale Farm having approximately equal
market shares, it had not been denied the opportunity to compete; and the fact that it already distributed
products on behalf of other ice cream manufacturers had allowed it access to the market.

De Roma lce Cream Ltd

7.169. De Romalce Cream Ltd, a manufacturer, said that it was very difficult to increase impulse ice
cream sales; it supplied very few freezers, commenting that siting freezers was difficult as most retailers
were given freezers by larger manufacturers and distributors of impulse products, and did not have room
for two freezers. It said that its sales would certainly increase and industry sales probably increase if
freezer exclusivity were banned altogether; its sales, and industry sales, would probably increase if only
BEW were not allowed to supply exclusive freezers. It believed that freezer exclusivity restricted manu-
facturerslike itself from entering the market with competitive products on a selected basis.

Devonshire Farmhouse | ce Cream Co

7.170. Devonshire Farmhouse Ice Cream Co (Devonshire), a medium manufacturer and distributor
which provides some exclusive and other freezers, said that its sales would probably increase if freezer
exclusivity were banned altogether although industry sales would probably stay the same. Although
exclusive freezers might cause difficulties for shops with limited space, it was unreasonable to expect
expensive freezers to be supplied for any manufacturer to use. Its sales and industry sales would probably
increase if BEW alone were not allowed to supply exclusive freezers, which would help Devonshire. It
believed that the larger companies would probably cut the massive discounts to offset the capital invest-
ment, which would help it alot more. Devonshire also said that supply of ice cream was a closed shop in
certain areas. It had many catering establishments which would like its farmhouse ice cream, but were
controlled by national buying. Where it did have good outlets, it got forced out by 35 per cent discounts
being offered, which it could not compete with.

Ebor Ice Cream Co Ltd

7.171. Ebor Ice Cream Co Ltd (Ebor), a medium-sized distributor which supplies some exclusive
cabinets for which it supplies national brands, said that its sales and industry sales would probably
decrease if freezer exclusivity were banned altogether or only by BEW. Its sdles, and industry sales,
would certainly increase if only BEW were not allowed to supply exclusive freezers. It said that it com-
peted extremely well with the manufacturers in supplying cabinets because it offered multi-brand
stocking; hence it did not suffer on the existing system. It also commented that £1.10 per case (in 1999)
to deliver BEW'’s products did not allow the wholesaler to make a reasonable profit: it had to stock
BEW'’ s products at the expense of more profitable lines because market forces required it to do so.

7.172. Commenting on the possible remedies (see Appendix 2.4), Ebor said that it was essential to
its business that it could continue to loan industry cabinets to its retail customers at their request. Without
the cabinets the inclusion of the new Cadbury’s range this year would not have been as successful as it
had. During July this year it had been selling a pallet of Cadbury’s Flake Cones every week. The range of
five lines currently represented approximately 8 per cent of total sales.

7.173. Ebor received a payment of £1.10 to deliver a case of ice cream for BEW; this was all it got
for 40 per cent of its sales of Wall’s ice cream, and it did not think anyone could make a profit under
these conditions.

Freezer exclusivity
7.174. Ebor said that it would welcome a general prohibition on freezer exclusivity as being a fair

solution within the industry. Mars already had many industry cabinets on loan to retailers. It would be
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helpful if wholesalers' multi-brand cabinets were excluded from any controls as, by their nature, they
were for all brands stocked by the wholesaler.

Outlet exclusivity

7.175. Ebor said that it would be pleased to see a general prohibition on outlet exclusivity intro-
duced.

Discountsto retailers

7.176. Ebor would like to see introduced the proposals that non-volume-related and retrospective
bonuses be prohibited, for BEW. If the prohibition were applied to all, this would inhibit those larger
manufacturers that supply the trade through wholesalers giving higher margins in the process. These
margins of up to 40 per cent allowed wholesalers to pass on some of this to the retailer, and so compete
with the major brands.

7.177. Asawholesaler, Ebor said that it discounted by the size of the delivery to independent outlets
and also gave a settlement discount for early payment to larger retailers. The buying groups that it
supplied had a settlement discount and guaranteed the accounts of their members. Some of its customers
also benefited from volume overriders.

Distribution

7.178. The proposal to supply on an economically viable basis was essential to a wholesaler and any
retailer volume discounts should be separate and provided by the manufacturer. Ebor said that the pro-
posa for the relevant manufacturer to separate manufacturing and distribution was essential. The idea
that other manufacturers be alowed access to the Wall’s Direct distribution system did not affect it at
present, but Ebor would prefer manufacturers to use wholesalers for sales and distribution.

7.179. Ebor believed that it would benefit the industry and be good for competition if wholesalers
were responsible for sales and distribution to outlets other than national accounts. This should include
sales and deliveries by buying groups for independent retailers, for example Bridewell Group, which
nominate regional wholesalers. A national account could be defined as an account financially owning all
its outlets with branches in England, Wales and Scotland. Anything less than this would be regional and
should be open to wholesalers.

7.180. Ebor supported all the other proposals for remedies; it also thought that manufacturers with a
turnover threshold of £10 million inimpulse ice cream should be exempt from the remedies.

Frank'slce Cream Ltd

7.181. Frank’'s Ice Cream Ltd (Frank’'s), a medium-sized manufacturer and distributor which
supplies some exclusive freezers, said that its sales would certainly increase, but industry sales probably
decrease, if freezer exclusivity were not allowed at all. It said that BEW and Nestlé, which operated
exclusive freezers, would lose market share. Wholesalers would gain because of the supply of an indus-
try range. The total ice cream market would probably decrease due to retailers not wishing to purchase
freezers. On the possibility of only BEW not being alowed to supply exclusive freezers, it said that it
would strongly oppose that since the danger of such a system would be that Mars and Nestlé would oper-
ate very similarly to the way BEW had operated in the past. All national firms, ie those with above 5 per
cent share, should operate the same non-exclusive policy. On the advantages of freezer exclusivity, it
encouraged the sale of ice cream in that outlet, because retailers did not have to purchase a freezer. For
an independent regional manufacturer, the cost of the freezer was a large investment; so for it to be
economical it needed to be exclusive, for example as regards scoop ice cream. As to the disadvantages,
there could be a monopoly supply situation as with BEW and its dedicated distributors in the past. This
limited choice for the consumer and for the retailer because often there was space for only one freezer in
the outlet.

304



7.182. Frank’s strongly opposed the sum of £1.10 as the distribution payment from BEW. This
represented an average of 8 to 10 per cent of GSV to wholesalers. Frank’s questioned whether it was fair
and reasonable for a wholesale operation to be required to trade at such low margins when BEW
expected such a high level of compliance with factors such as computer systems, up-to-date vehicles and
up-to-date cold stores. Frank’s believed that BEW should offer a reasonable discount of approximately
20 per cent in line with the other companies, ie before any sales growth target was given. Frank’s was
also concerned that BEW through Wall’s Direct might now offer retailers special deals, such as one free
case in ten when goods were purchased through this source. This would in effect make published terms
meaningless for wholesalers.

7.183. Frank’s commented that the 1999 Nestlé price list clearly stated that retailers wishing to
benefit from their bonus structure must purchase their products through Nestlé direct. Frank’s believed
this was anti-competitive since there was no incentive at all for a Nestlé account to purchase its goods
from any other source, for example a nominated wholesaler. It was important that all wholesalers and
distributors were offered similar basic terms from each manufacturer. Obviously quantity discounts and
bonuses based on turnover should then be applied. BEW was now the only manufacturer of the major
national companies to offer retrospective discounts to the retailer on all its purchases in that year from
any recognized distribution source.

7.184. Frank’s also felt it was unfair that certain manufacturers were able to buy their way into
accounts to win new business and influence the time they must remain exclusive to them.

Frederick’s Dairies Ltd

7.185. Frederick’s, a manufacturer, said that it had launched in 1999 a range of Cadbury’s branded
wrapped ice cream products (see paragraph 4.104). It hoped to secure distribution to independent whole-
salers giving distribution to independent shops and some impulse sales as well as to its existing multiple
retailer distribution base. Frederick’s believed that its company’s sales volume would certainly increase
if freezer exclusivity was banned altogether or for BEW, but industry sales would stay the same. It said
that freezer exclusivity stifled competition and innovation in the market as the impulse sector was
reduced to one or two major players only. BEW’s exclusive distributor and freezer cabinet arrangements
clearly restricted the brand choice in independent and small stores. It was also evident that BEW's
substantial market share to UK multiples enabled it to offer and obtain exclusive arrangements in the
multiples in certain categories in return for overrider payments or other discounts which could aso
restrict competition and consumer choice.

7.186. On possible remedies, Frederick’s believed that major changes needed to be made to ensure
effective competition and provide consumer choice, but they should be kept simple and enforceable, and
should let market forces find their own level through eliminating restrictive practices.

Freezer exclusivity

7.187. Frederick’s agreed with the proposal prohibiting exclusivity of capacity in any freezer for any
manufacturer’s products. It said that shopkeepers, driven by consumer demand, should choose what was
sold without any restrictions placed on them by manufacturers, irrespective of whether the manufacturer
supplied a freezer or not. Following discussions with wholesalers, Frederick’s believed that many whole-
salers would prefer to supply and maintain their own freezers provided their gross margin was adequate
in the first place. Freezers could be leased as well as purchased. Freezer funding did not need a product
manufacturer to supply a capital sum as long as there were adegquate margins to wholesalers, distributors
and retailers; ownership and management by wholesalers or distributors was the most economic method.
Freezer exclusivity by all manufacturersin any form should therefore be ended immediately, or, if such a
remedy was to be phased in, a 50 per cent limit should be imposed immediately, declining to zero in four
years.

Outlet exclusivity

7.188. Frederick’s supported a general prohibition on outlet exclusivity and did not think there
should be any exclusivity of ice cream supply through any given outlet.
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Discounts to retailers

7.189. Frederick’s considered that discounts and bonuses should be related to volume. Such
discounts and bonuses should be minimal and basic gross margin should be adequate for a distributor or
retailer to operate a viable business including funding of its own freezers, should it wish to supply
freezers. Any ‘bonus should be just that. Alternatively, Frederick’s could supply freezers without
restrictions or arrange for competitive leasing terms on a national basis from a leading freezer manufac-
turer.

Distribution

7.190. Frederick’s did not believe that turnover thresholds in the possible distribution remedy were
necessary. It thought that exclusive arrangements and control or ownership of distribution by manufac-
turers should not be necessary, or allowable, with immediate effect. It also thought that the market should
be open to al and that no exceptions should be made. There needed, however, to be freedom for price
promotions by manufacturers to distributors and wholesalers.

7.191. Frederick’s believed that it could increase its sales to a worthwhile share of the wrapped
impulse market only if freezer exclusivity, existing heavily-distorted ‘retrospective’ bonuses and other
discounts and distribution exclusivity were to be ended. To leave the current monopolistic situation
unchanged would continue to prevent the profitable entry of new brands that provided increased
consumer choice, and a freely competitive distribution network.

Frutina Ltd

7.192. Frutina Ltd, a manufacturer of slush, believed that its company sales and industry sales would
certainly decrease if freezer exclusivity were banned. It told us that its business suffered as a result of
onerous freezer contracts used by its major competitor. It also believed it was unfair that the large
customers were bought by marketing budgets (including capital expenditure budgets, retrospective dis-
counts, promotional giveaways and holidays to key staff) in return for exclusivity.

G Portdli

7.193. G Portelli, a distributor, said that its sales, and industry sales, would certainly increase if
freezer exclusivity were to be banned either altogether or for BEW aone; it said that freezer exclusivity
was redtrictive, did not alow fair trading and encouraged a monopoly for larger companies. It also said
that BEW was offering extra discounts to buying groups and seasonal outlets and increasing its activity
in sole direct supply and freezer exclusivity, and trying very hard to sgueeze out wholesale supply; its
discount terms made it very hard to stock its products as a wholesaler.

Glasay International plc

7.194. Glasay International plc, a non-impulse ice cream manufacturer which provided partially
exclusive and non-exclusive freezers, said that it never insisted on complete freezer exclusivity as it
realized the problems it caused for so many of its customers who wished to offer a genuine range of
products. It said that it could not compete with BEW and other larger companies. It still had difficulties,
especialy in health clubs which had room for only one freezer and already had one which had been
given free on loan, and was not able to enter the retail market as it could not compete with BEW and
other such companies. It said that its sales, and industry sales, would certainly increase if freezer exclus-
ivity were discontinued altogether, and probably increase if only BEW were not allowed freezer exclus-
ivity. It also commented that in many outlets it knew it could not compete with large brand names due to
their discounts, which were often provided in cash.
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Grant & Goose

7.195. Grant & Goose (trading as G& G Ices), aBEW franchisee, said that if freezer exclusivity were
banned atogether, its sales would stay the same, but it did not know the effect on industry sales. It said
that there seemed to be a danger of penalizing the small shopkeeper further: unless it could provide his
own freezer, it would lose precious trade. Most small outlets were very strapped for cash and this could
work out areal hardship for many. There would be no effect on its sales, or industry sales, if only BEW
were not allowed to provide exclusive freezers: it could not imagine the large suppliers accepting this,
and questioned whether it was envisaged that they would have to make space available up to a certain
percentage, or whether smaller suppliers would be able to find the £400 to £500 cost per freezer. Any
alternative to the existing arrangements needed very careful thought if more damage were not to be
caused at the retailing end of the market. It would be ideal if the big manufacturers would yield a little
space without withdrawing the facility altogether.

7.196. G&G lces also commented that being contracted to BEW was a mixed blessing. BEW's
commitment to a quality image and its advertising put it in a good situation in the ice cream market
place. However, some of BEW’s new terms, for example the out-of-season targets, might prove to be
unachievable and although business plan targets were achievable, BEW stipulated what the money had to
be spent on. BEW granted a handling charge per case but if the number of items packed in the case was
increased, this lowered its income. Also, BEW's insistence on G&G Ices exclusivity restricted its
takings and the service it could give its customers; its competitors could stock all makes of ice cream, but
it had to tell potential customers that it did not stock particular products. It felt it should be allowed to
stock some alternatives but only up to a maximum of 10 per cent of total turnover; even though its vans
would bein BEW’slivery, it did not think this would be unreasonable.

Haagen-Dazs (Pillsbury UK Limited)

7.197. Haagen-Dazs, a part of Pillsbury UK Limited, a Diageo company, a manufacturer and retailer
of premium ice cream, which supplies exclusive freezers, said that the main reason for it providing
freezers was to ensure that its products reached consumers in perfect condition. This was a particular
issue in respect of Haagen-Dazs products which did not contain any emulsifiers or stabilizers and which
required that they must be stored in high-quality freezers with satisfactory temperature control, capable
of keeping the product at lower temperatures than were applicable to other ice creams. The freezers were
designed to store and display only H8agen-Dazs products to their best advantage, and while the company
insisted on its own freezers being used only for Haagen-Dazs products, it did not impose any requirement
that only H8agen-Dazs products were sold at the locality where the freezer was located.

7.198. It regarded the freezer as an essential part of its strategy for the sale, marketing and promotion
of its products in both take-home and impulse categories, and would be placed at a major competitive
disadvantage if it were not able to offer freezers with cabinet exclusivity for its products. Hence, if ice
cream suppliers generally were not permitted to insist on freezer cabinet exclusivity for their own
freezers, its own sales volume would certainly decrease as some retailers (particularly independent
shops) would look to single source their requirements for ice cream in both take-home and impulse cate-
gories. The consequential effect of this risk would be the destocking of its products since they did not
compete on price with other brands; it also believed there would be a probable decrease in industry ice
cream sales volume if certain retailers decided that it was either too much trouble to stock ice cream at all
or to narrow the product range if they would have to bear their own freezer costs. By contrast, if only any
ice cream supplier with a market share of over 25 per cent were not allowed to maintain freezer exclus-
ivity, Hdagen-Dazs felt that its sales would increase as retailers switched to those brands for which on-
site freezer support would be provided, but without any material change in the overall market.

7.199. Commenting on the statement of issues, Haagen-Dazs told us that its sales of wrapped
impulse ice cream were only a small proportion of its sales in this country, and within the total market it
had always been positioned as a premium or super premium brand and consequently had arelatively low
market share. However, its experience over the past nine years demonstrated that despite the presence of
other long-established brands, it was possible to enter, to compete and to succeed in the market. Over
that same period other new competitors, such as Mars, Ben & Jerry’s and Mackie's Ltd, had become
established.
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7.200. On the terms of reference, Haagen-Dazs believed the market for scoop ice cream was quite
distinct from that for wrapped impulse ice cream and should preferably be excluded from the terms of
reference. Sales of scoop ice cream, whether for consumption on or off the retailer's premises, were
driven by consumer demand in the immediate vicinity of the retailer’ s location for that type of product in
preference for wrapped impulse ice cream; a demand for a special product which must be eaten straight
away was not substitutable by standard, wrapped impulse ice cream. Ice cream served as a meal or as
part of ameal would almost always be in a scoop form or individual portions which would not normally
be sold wrapped for immediate consumption, and was driven by preference for this as opposed to other
types of desserts. Businesses selling such ice cream, and locations predominantly serving ice cream asin
the case of Haagen-Dazs cafe outlets, operated in different markets which met distinctive types of con-
sumer demand, different from that of wrapped impulse ice cream. Ice cream sold as a meal or part of a
meal or served in or from cafes, restaurants or other catering outlets should therefore be excluded from
the terms of reference.

7.201. Given the volume of the sales of Haagen-Dazs wrapped individual portions of ice cream, its
practice of freezer exclusivity should not be viewed as having significant impact, and in any event was
neither anti-competitive nor against the public interest. Given the characteristics of its products and that
the purchase cost to retailers of Héagen-Dazs products had always been higher than for mainstream
standard brands, the provision of freezers had undoubtedly assisted Haagen-Dazs in influencing its
retailers decision to start and continue the purchase and resale of its products, particularly smaller
independent food-orientated shops and retailers whose primary function was not the sale of food
products at all. Also, the supply of freezers was only an option available to retailers, and Haagen-Dazs
did not insist on retailers taking a freezer as a condition of being supplied with its products. It supplied a
range of different sizes and types of freezers and did not require other freezers to be relocated or
removed, and no retailer had to keep Haagen-Dazs freezers in place for any minimum period. Given its
investment in freezers, it believed it was not unreasonable to require retailers to use its freezers for
storage display and sale only of its products, nor did it have any complaint about any other manufacturers
or distributors doing so. Were it required to share its freezers, particularly when no contribution were to
be made to its costs, its brand image would suffer and in the longer term it would be uneconomic for a
small brand like Haagen-Dazs to provide freezers at all, diminishing its presence in the market and
consumer choice.

7.202. Since its products were at the premium or super premium end of the total UK market and had
arelatively low share of the market, it did not believe that its practice of recommending retail prices
should be of concern in the context of the Commission’s more wide-ranging inquiry. It issued RRPs to
assist retailers to understand its belief that products which did not compete with mainstream brands on
price, and had a lower rate of sale, would nonetheless be capable of being sold at a price which would
offer retailers a reasonable, realistic profit. They were merely indications or suggestions as to what it
believed consumers were willing to pay, and retailers were free to set their own retail prices, which were
frequently above and below its recommendations.

7.203. Hence, should the Commission reach any conclusion that freezer exclusivity or the
recommending of retail prices was against the public interest, it believed any remedy should be confined
to manufacturers or distributors with annual UK turnover in both impulse and take-home ice cream of
over £75 million, and even then only if the number of freezers in place with retailers exceeded a
specified maximum which could be in the order of 10,000 freezers. Among other comments on remedies,
Haagen-Dazs suggested that exclusive arrangements to supply retail outlets or agreements by the retailers
to stock only specified brands should be permitted, provided the length of exclusivity or brand-stocking
limitation did not exceed three years and that, before any such agreement was renewed or extended, at
least three manufacturers or distributors were invited to tender for the future supply of products.
Franchise agreements with restaurants, cafes or other food service outlets should be permitted even if
brand exclusivity or restrictions were agreed with that retailer, provided the retailer was free to source ice
cream from other franchisees or from the manufacturer or manufacturer-approved distributors, and the
agreement complied with EC law.

Helsett Farm Cornish | ce Cream

7.204. Helsett Farm Cornish Ice Cream, a small manufacturer, said that if freezer exclusivity were
banned altogether its sales would probably increase, but it did not know what would happen to industry
sales; if only BEW were not allowed freezer exclusivity, its sales, and industry sales, would stay the
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same. It said that it would prefer not to supply freezers at all and to persuade customers to buy their own
asit had not had very satisfactory experiences when it loaned freezers, so tended not to do it any more. It
found that the practice of buying sites in an outlet could adversely affect its sales as smaller companies
could not afford to do so and were squeezed out.

Hill Station Ltd

7.205. Hill Station Ltd, a medium-sized manufacturer of take-home ice cream, which supplied some
exclusive and partially exclusive freezers, said that its sales and industry sales would probably increase if
freezer exclusivity were banned altogether or for BEW alone. It commented that it found it a serious
disadvantage when the large companies insisted on exclusivity for their freezers. It could not offer
freezers the way BEW or Haagen-Dazs could, and this kept Hill Station Ltd out of some ideal outlets. In
the few cases where it had supplied freezers, it asked for only limited exclusivity—ie certain brands were
all right, others were not, such as BEW. It also commented that it had found it hard going to sign up
wholesalers and distributors, but did not believe that this was due to anti-competitive practices. However,
the fact that BEW had cancelled its exclusive distribution arrangements meant that there were now many
more freezer trucks and vans on the road looking for business, which could be a help.

Hippo Campo Ltd

7.206. Hippo Campo Ltd, a medium-sized distributor, said that its sales would stay the same if
freezer exclusivity were banned altogether, but sales to smaller businesses would be likely to decrease if
their owners were required to supply their own refrigeration, with manufacturers still controlling the
retail selling prices and retailers with poorer buying power receiving smaller discounts. If only BEW
were not allowed to supply exclusive freezers, it did not know the effects on its sales or industry sales
volumes, but thought this would possibly help minor manufacturers' sales given space restrictions in
many premises for freezers, and the loss of exclusivity would help increase customer choice. It thought
freezer exclusivity to be a restrictive practice, many retailers being prepared to accept it for supply of
free refrigeration; control of margin by manufacturers ensured that the retailers' profit element was
restricted. Hippo Campo Ltd said that ex-dedicated distributors of BEW were now selling all brands of
ice cream and were more pro-active in the market place. Frozen food wholesalers, like itself, were not
concentrating on ice cream sales and were reducing their market share. It said that all the national ice
cream manufacturers were controlling retail prices, having no regard for the wholesaler’s distribution
margin.

| ce Patrol

7.207. lce Patrol, a small distributor, said that its company sales, and industry sales, would stay the
same if freezer exclusivity were stopped altogether, but would certainly increase if only BEW were not
allowed to supply exclusive freezers. It said that freezer exclusivity should be stopped. It aso
commented that if a mobiler signed up with BEW or Nestlé to receive maximum discount, although the
mobiler owned the van, the manufacturer would pay for the vehicle livery and insist that only its brand
be sold. Additionally the mobiler was tied to afive-year contract.

| cefresh Foods Ltd

7.208. Icefresh Foods Ltd, a distributor, believed that its company’s sales would stay the same if
freezer exclusivity ceased altogether or only for BEW, but industry sales would certainly increase. It
commented that freezer exclusivity reflected unfair competition between large and small companies.

J W Filsnill Ltd

7.209. JW Filshill Ltd, a cash-and-carry operator, said that its company’s sales, and industry sales,
would certainly decrease if freezer exclusivity were banned altogether, since with no display there would
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be no sale, and would probably decrease if only BEW were not allowed freezer exclusivity. Most of its
customers could not afford proper freezers: it would mean a large reduction in sales if they had to buy
freezers.

Jaconélli (Scarborough) Ltd

7.210. Jaconelli (Scarborough) Ltd, a manufacturer of non-impulse ice cream, said that its sales, and
industry sales, would certainly increase if ice cream manufacturers were no longer alowed to insist on
freezer exclusivity, and probably increase if BEW aone were not allowed to insist on freezer exclusivity.
It commented that freezer exclusivity was undoubtedly a fundamental reason as to why the market place
was so distorted. It also said that the BEW pricing structure was a sophisticated tool established over
many years. The power of the company was exceptional to the extent that BEW could not only dictate to
its smaller customers but also to the largest users of ice cream. BEW provided freezers at what initially
seemed very good terms, but the high prices of its products very quickly compensated for the relatively
small one-off contribution of a freezer. Because of the vast network of freezersin place, BEW could then
justify significant marketing spend on products, thus creating a strong brand and a vicious circle whereby
it was impossible for the smaller manufacturer to compete and at the best extremely difficult for larger
manufacturers to compete. It was only when an organization had built up significant brand recognition in
confectionery that it had the strength to take BEW on. Jaconelli (Scarborough) Ltd also commented that
BEW’s dominance operated in every section of the ice cream industry and distortions such as its pricing
policy and exclusivity appeared everywhere.

Just Rachel Quality Desserts

7.211. Just Rachel Quality Desserts, a small manufacturer of ice cream which supplied some
exclusive freezers, said that due to the fact that big companies such as BEW supplied freezers to retail
outlets, retailers expected all companies to supply them. It was a much more considerable investment for
avery small business, such asitself, to supply afreezer and the payback time was greater. Smaller manu-
facturers were more likely to supply small, independent retailers since they would not have the capacity
to supply regional or national chains; such retailers, however, were generally smaller outlets with limited
space and, if a manufacturer had already supplied afreezer for exclusive sale of its products, there would
be no room for a second freezer to alow the end-consumer wider choice of product. The supply of
freezers therefore restricted both competition and variety. On the other hand, the supply of exclusive
freezers had probably increased the number of outlets selling ice cream, since many retailers would be
put off selling ice cream by the large outlay involved but would do so if supplied with a freezer whether
or not their outlet was suitable for sale of that particular ice cream; the supply of exclusive freezers had
also increased the standard of freezer supplied. It said that its sales and industry sales would probably
decrease if freezer exclusivity were to be banned altogether; its sales would probably increase if only
BEW were not allowed to supply exclusive freezers, but industry sales would decrease, and it was sure
the bigger companies would find a way around the restriction.

Kingstonian I ce Cream Company

7.212. Kingstonian Ice Cream Company (Kingstonian), a small manufacturer and distributor,
believed that the banning of freezer exclusivity would certainly increase its company’s sales volume, and
would probably increase industry sales. Shops that it tried to supply were unwilling to take its products
because of the exclusivity arrangement even though its products were more competitively priced. Its
sales, and industry sales, would, however, remain the same if only BEW were not alowed to supply
exclusive freezers—a proposal it described as useless to small companies like itself, and only benefiting
medium-sized companies. Kingstonian believed that the only advantage of freezer exclusivity was to the
manufacturer, since the shop owner would have to pay more in the long run and the consumer was
restricted for choice. The supply of a free freezer in return for an exclusivity agreement was in effect a
bribe. Kingstonian did not agree with exclusivity arrangements of any kind. If a product was good, it
would outsell the others on its own merits.
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Landmark

7.213. Landmark, a cash-and-carry organization in the food and drink sector, considered that it had
been discriminated against by BEW. It had been offered BEW's terms to wholesalers but it believed that
large convenience chains and major high street multiples were able to negotiate with BEW at will.

Leechmerelces

7.214. Leechmere Ices (Leechmere), a medium-sized distributor, said that its sales, and industry
sales, would certainly increase if freezer exclusivity were banned altogether, but would probably
decrease if only BEW were not allowed to supply freezers on exclusive terms. Leechmere commented
that it was unfair that the supermarkets could sell ice cream from big companies at a price cheaper than
Leechmere could buy it for; also that BEW stopped supplying just before last summer which had
affected its business. It felt it was badly treated by BEW after selling its products for 20 years.

Loseley (Manufacturing) Limited

7.215. Loseley (Manufacturing) Limited (Loseley, which included Bradwells), a manufacturer, told
us that it supplied exclusive freezers to a significant number of the outlets it supplied because of the
freezer exclusivity restrictions imposed by BEW. It said that if freezer exclusivity were banned, its sales,
and industry sales, would certainly increase, as would the choice available to consumers, and there would
be scope for price competition between brands within the same freezer. It believed freezer exclusivity
accounted for stagnation in the market. It also believed its own sales would certainly increase, and
industry sales would probably increase if only BEW were not allowed to provide exclusive freezers. It
believed exclusivity anywhere in the supply or retailing of impulse ice cream was anti-competitive, but
the more so when carried out by a company such as BEW with a very large share of the market.

7.216. Loseley & Bradwells believed that several aspects of the market were defective. On several
occasions over the last five years it had agreed to supply particular outlets only to be told a couple of
weeks later that the outlets could not deal with Loseley & Bradwells because they were being supplied
by BEW. On four occasions it had put together detailed proposals for leisure outlets only to find that
massive amounts of ‘grant money’ had been paid by BEW to the outlets mentioned. Obviously it could
not afford to give places like big theatres £50,000 one-off payments to secure their business. It seemed a
little unfair that BEW could just go inand ‘buy’ contracts. It believed BEW on other occasions offered to
increase retrospective bonuses to retailers to stock BEW’ s scoop as well as wrapped lines, to remove the
strong competition from Loseley & Bradwells' scoop products to BEW’s wrapped products. Once that
was achieved, the retailler was then encouraged to sell only BEW’s wrapped products. (Loseley &
Bradwells believed there was strong competition between scoop and wrapped ice cream in certain types
of outlet, although some outlets preferred not to sell scoop.) BEW also offered to supply free soft mix
machines, as a condition of exclusivity in supply aso of wrapped products.

7.217. Loseley & Bradwells had been helped by the recent changes in distribution, some of BEW's
ex-dedicated distributors now being both willing to distribute Loseley & Bradwells' products and able to
offer a better service in delivering to smaller outlets than other independent wholesalers, who were
disadvantaged by the smaller scale of their deliveries.

Michad | Holdsworth Limited

7.218. Michadl | Holdsworth Limited, a medium-sized distributor of ice cream, said that its sales,
and industry sales, would probably increase if freezer exclusivity were to be banned altogether or by
BEW. It commented that the margins offered by BEW were totally unrealistic by comparison with other
frozen products and its products were not worth selling. However, customer demands for impulse ice
cream obliged Michael | Holdsworth Limited to stock and sell this range.
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McVitie Prepared Foods

7.219. McVitie Prepared Foods, part of United Biscuits, currently has ice cream co-packed for it by
other companies but intends to add to its range a product manufactured in its own factory. It said that its
sales would certainly increase, and industry sales would probably increase, if freezer exclusivity were
banned altogether, commenting that this would allow wider choice and variety for consumers. If only
BEW were not allowed to provide exclusive freezers, its sales would probably increase, and industry
sales would probably stay the same; this would still allow wider choice but be more restrictive. It saw the
advantages of freezer exclusivity as providing the retailer with a well-maintained attractive fixture, but
the disadvantage as restricting the range to the consumer and profit opportunity to the retailer. It also
commented that entry costs for new manufacturers into impulse had inhibited real innovation and invest-
ment in this sector.

Meols Catering Services and Clwyd I ces Ltd

7.220. Meols Catering Services and Clwyd Ices Ltd (Meols), a medium-sized distributor which
supplied some exclusive and partially exclusive freezers, said that if freezer exclusivity were banned
altogether its own sales, and industry sales, would probably decrease, but that if only BEW were not
allowed to supply exclusive freezers, its own sales and industry sales would certainly increase. It said
that this would give the smaller companies a greater chance to compete. The larger companies advertised
their products and attracted custom but the smaller companies, which often could not advertise but had
better products, lost custom because of lack of advertisement and the exclusivity created through
freezers. Meols also commented that distribution arrangements created exclusivity, since certain agents
or wholesalers were discouraged from operating by lack of support and lower discounts. It added that
BEW would group together a string of independent and different seasonal kiosks as one and offer a
greater discount, thereby making it uncompetitive for another distributor/manufacturer to offer a similar
discount. The problem of exclusivity had been created by BEW, Nestlé/Lyons Maid etc, who having
offered these exclusive deals cornered the market. The problem lay in retailers knowing that they would
get a free freezer, and if they did not they would not pay for one, hence would not sell ice cream and
sales would go down. Meols suggested that if ice cream manufacturers offered better margins, retailers
would buy their own freezers.

Mitchell’s

7.221. Mitchel’'s, a medium-sized distributor, said that its sales and industry sales would certainly
increase if freezer exclusivity were banned altogether, or for BEW aone. It also complained that BEW
demanded names, addresses, and numbers of mobile vans of all mobilers and required evidence of the
amount of sales to each before giving the mobilers discount; BEW aso demanded the right to come to its
premises and verify and copy all relevant information and use it for any purpose and pass it on to any
third party. If adistributor did not agree, it would not be supplied.

Mr Boni’slce Cream

7.222. Mr Boni’'s Ice Cream, a medium-sized manufacturer, believed that its sales, and industry
sales, would probably increase if freezer exclusivity were banned, and would certainly increase if only
BEW were not allowed to supply exclusive freezers. It believed there were advantages and disadvantages
to freezer exclusivity. If one put a maximum percentage on exclusive freezer usage, it might solve the
problem more fairly.

New Forest Ice Cream Ltd

7.223. New Forest Ice Cream Ltd (New Forest), a manufacturer which supplies freezers, some
exclusive, said that its company sales might be increased but could stay the same, and industry sales
probably increase or stay the same, if freezer exclusivity were banned atogether. If all companies
stopped supplying so-called free freezers and retailers purchased their own, it would reduce the cost of
ice cream as retailers would look after them. Its sales, and industry sales, would certainly increase if only
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BEW were not alowed to supply exclusive freezers, but commented that this seemed unfair to
companies which invested money in an item expensive to supply and maintain; also many retailers would
and did abuse the system and put products other than ice cream in them. It said that it would also be
much better from a health as well as financial point of view if customers owned and maintained their
own freezers.

7.224. 1n commenting on whether a complex monopoly situation existed in favour of all companies
supplying exclusive freezers, New Forest said that it was difficult to see how companies with a very
small percentage of the ice cream trade could be regarded as part of a monopoly. Although it would
prefer al customers to purchase or rent their own freezers, many expected freezers to be provided and
would not invest in one; New Forest, where it considered the trade large enough to cover the cost of a
freezer, provided one large enough to hold al the products it made and wholesaled, and it would be very
unfair if other companies were allowed to put their productsin its freezers, removing its products and not
sharing in the cost. There was bound to be some restriction of choice in outlets with insufficient space to
hold all manufacturers’ products.

7.225. It commented that it seemed unfair that large companies such as BEW and Nestlé could offer
large customers money up front for an exclusive three- or five-year contract. Smaller companies could
not compete with this and the cost must be absorbed by higher prices for the products.

7.226. The ice cream trade was no different from others in publishing RRPs as a guide: even where
(as with New Forest scoop ice cream) this was not done, retailers looked at other prices and charged the
same. Where manufacturers such as New Forest recommended lower prices than BEW or Nestlé,
retailers sold at whatever price they thought they could get. It was difficult, however, to see how this
issue (or that of freezers) operated against the public interest: price levels reflected costs, for example of
refrigerated distribution, and it was open to consumers to shop around for their favourite products.

Northumbrian I ce Cream Co Ltd

7.227. Northumbrian Ice Cream Co Ltd, a manufacturer and distributor, believed its sales would
certainly increase, and industry sales would probably increase, if freezer exclusivity were banned
altogether; its sales, and industry sales, would probably increase if only BEW were not allowed to supply
exclusive freezers. It believed freezer exclusivity restricted retailers choice and the public choice of
products available. Northumbrian told us that Treats had reduced profit margins for retailers and over-
rider bonuses for wholesalers. It also mentioned the impossibility of importing BEW’s products from
other EU countries where retail and therefore wholesale prices were lower than in the UK. All its
approaches had been refused and referred back to BEW at Gloucester.

Palmer & Harvey McLane Ltd (Snowking Ltd)

7.228. Snowking Ltd (Snowking), a subsidiary of Pamer & Harvey MclLane Ltd, is a nationa
wholesaler. Since our 1998 inquiry, it has acquired the goodwill and certain assets of Booker Wholesale
Foods. It has ceased trading as a separate entity and is run as the chilled and frozen division of Pamer &
Harvey McLane Ltd.

7.229. Snowking said that it was difficult to earn substantial margins on ice cream. It supplied ice
cream along with other frozen products; these accounted for 80 per cent of the business's turnover. Its
developmental strategy largely centred on the chilled foods area. With regard to impulse ice cream, since
the establishment of Wall’'s Direct Snowking would not be likely to make sufficient margin to be able to
offer the service that Wall’s Direct offered and still make money on its current terms. Snowking felt
unable to offer its customers its own volume-related discounts on BEW products and indeed regarded
Wall's Direct as its only competitor in ice cream distribution. Wall’s Direct had the advantage of
economies of scale so that it could set up a state-of-the-art telesales ordering system with vehicles oper-
ated only during the summer season. BEW was able to take the risk involved because it had 70,000
exclusive freezers in the market place and an established customer base.

7.230. Since last year, Snowking was targeting multiple retailers rather than independent grocers

and CTNs as it thought it would be difficult to service the CTNs to the standard which Wall’s Direct
could provide. Multiple retailers tended to negotiate to receive a single planned delivery of a number of
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frozen products including ice cream and not to value so highly the possibility of a single-case, 24-hour
delivery.

7.231. Snowking said that BEW’ s competitors were using the change in the structure of the market
place to gain market share, and were promoting their products fairly aggressively. Both Mars and Nestlé
offered retail promotions and tried to get as much stock to retailers as possible but BEW did not engage
in this sort of activity. BEW had abandoned its practice of offering distributors the chance to stock up at
the start of the season. As aresult, Snowking thought that BEW might lose market share.

7.232. Snowking provided industry freezers to retailers. But it recognized that the magjority of
retailers tended to think that freezers were linked to the source of supply and in practice that meant that
retailers accepted a BEW exclusive freezer and ordered supplies through Wall’s Direct. In Snowking's
opinion, if Wall’s Direct or a BEW distribution system of some sort did not exist, then the incidence of
BEW'’s exclusive freezers might well reduce. Conversely, Snowking's sales, and industry sales, would
certainly increase if freezer exclusivity were banned altogether, or for BEW alone.

Pewsey Vale Dairy | ce Cream

7.233. Pewsey Vale Dairy Ice Cream, a manufacturer of ice cream, said that it did not sell enough to
warrant providing freezers, and if ice cream manufacturers were no longer alowed to insist on exclus-
ivity, its sales, and industry sales, would probably increase. It said that it was not easy for the small-
volume producer, and because of the freezer problems in the past it found selling to shops an
unnecessary hassle, so it tended to sell through its own outlets at shows.

R Rossa & SonsLtd

7.234. R Rossa & Sons Ltd, a medium-sized manufacturer and distributor, believed that its sales
would certainly increase if freezer exclusivity were discontinued altogether, but did not know what
would be the effect if only BEW were not allowed to supply exclusive freezers. It objected to Nestlé
insisting that it have a mobile sales van selling Nestlé products exclusively, or Nestlé would reduce its
wholesale terms from 33 to 17.5 per cent; it also objected to BEW giving large discounts to leisure sites
thus preventing it from being able to compete.

Rabaiotti’s | ce Cream

7.235. Rabaiotti’s Ice Cream, a small manufacturer, said that its sales and industry sales would
probably increase if freezer exclusivity were banned altogether or for BEW alone, commenting that it did
not agree with freezer exclusivity.

Regale Frozen Foods Ltd

7.236. Regale Frozen Foods Ltd, a distributor, said that its sales would stay the same if freezer
exclusivity were banned generaly or if only BEW were not allowed to supply exclusive freezers: if
manufacturers no longer gave out free freezers, retailers would have to buy their own.

Rios | ce Cream

7.237. Rios Ice Cream, a small manufacturer, believed that its sales would certainly increase if
freezer exclusivity were banned altogether but did not know what would be the effect on industry sales:
its sales, and industry sales, would be unaffected if only BEW were not allowed to supply exclusive
freezers. It told us that BEW dominated almost all seaside retail points al over the country. Sales by
small manufacturers would certainly increase if sales by the major companies were to decrease.
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Roberto | ces

7.238. Roberto Ices (Roberto), a medium-sized distributor, believed that its sales and industry sales
would be unaffected if freezer exclusivity were banned altogether, but would increase if only BEW were
not allowed to provide exclusive freezers. As a BEW distributor (new this year), Roberto had found it
difficult to receive information about supplying direct accounts and buying groups. It had originally
heard that BEW was offering free stock to people who bought from it direct—BEW was slow to offer
Roberto information. Point-of-sale advertising material was lacking for some time and again was slow in
coming from BEW.

Ronksley’sIce Cream

7.239. Ronksley’s Ice Cream (Ronksley’s), a small distributor, said that if freezer exclusivity were
banned, its sales, and industry sales, would certainly increase, and if only BEW were not allowed to
supply exclusive freezers, its sales and industry sales would probably increase. It commented that it
could not see any single advantage of freezer exclusivity because the retailer was usualy tied to that
company and was charged a higher price for its products to cover the cost of the freezer. Ronkdey’s had
always owned its freezers and ever since being in business had been free to purchase ice cream from
whom it wanted.

7.240. Ronksley's said that some years ago it sold BEW'’s ice cream from its van and received a
45 per cent discount off the selling price, ie goods which cost 55p sold for £1. This was then reduced to
42 per cent. Then it was told that BEW was operating a two-price system, for example the RRP of Feast
would be 50p from a shop but Ronksley’ s was told that it had to sell Feast for 55p. Since it would not sell
any product for more than the RRP, this increased the price it paid for all products by approximately
10 per cent and reduced the profit margin to 36 per cent. Currently Magnums were about £1 but mobile
vans were told to charge £1.10. Ronkdley’s also believed that BEW'’s ice cream prices from shops, vans,
seaside, parks and other exclusive sites were too expensive, as shown by their very low prices in super-
markets, for example three Magnums and one free usually for about £2.10 which was half the price of
the above outlets. Also BEW (called Frigo) in Italy and Spain charged approximately 25 per cent less
than UK prices. Companies other than BEW also sold ice cream at far too high a price usually where
they had the monopoly, for example shopping centres, garden centres, beach, theme parks, historical
buildings etc.

Rossi (Southend on Sea) Ltd

7.241. Ross (Southend on Sea) Ltd, a manufacturer and distributor, said that its sales would prob-
ably increase if freezer exclusivity were to be banned altogether, or for BEW aone. It was a long-
established family business and although some of its independent retailers purchased other brands of ice
cream, it never objected or obliged them to buy its own goods exclusively, because its product sold by
itself.

SE Lane

7.242. S E Lane, a small manufacturer which supplied a few exclusive freezers, said that its own
sales volumes would probably increase either if freezer exclusivity was banned altogether or if only
BEW were not allowed to supply exclusive freezers, though industry sales would stay the same in each
case. It said that as a very small business in this market it obviously suffered from the competitive
methods used by many of the large companies, but it had not come across any methods which it
considered unfair.

Scholler | ce Cream Ltd

7.243. Schdller Ice Cream Ltd, a mgjor German manufacturer with some sales in the UK, said that
its sales, and industry sales, would certainly increase if freezer exclusivity were banned altogether or
only for BEW: it believed there was an inevitable drift toward selling freezers and the use of industry
freezers.

315



Slee’s of Winskill

7.244. Slee's of Winskill, a small manufacturer and distributor, said that its sales would probably
increase if freezer exclusivity were banned altogether, but industry sales would remain the same; its
sales, and industry sales, would be unaffected if only BEW were not alowed to supply exclusive
freezers. Mars appeared to expect every retailer to stock its products; not supplying freezers would not
persuade retailers to stock Mars and Mars seemed to forget it cost money to stock frozen goods and
therefore the profit margin needed to be higher than confectionery. Slee’s of Winskill said that it found it
difficult to compete with the larger wholesalers who had dealt exclusively in Wall’s products and who
were now free to sell any manufacturer’s product. The smaller independent wholesalers were likely to
struggle.

Soave' s|ce Cream

7.245. Soave's Ice Cream, a medium-sized manufacturer which provided some exclusive freezers,
said that its sales, and industry sales, would certainly increase if freezer exclusivity were banned
altogether, but would stay the same if only BEW were not allowed to supply exclusive freezers. It said
that certain groups such as hotels would deal with it only if it could convince their existing distributors to
list its products: these distributors refused as it did not suit them to take on a new manufacturer in place
of or in addition to their present manufacturer.

Stratford | ce Cream

7.246. Stratford Ice Cream, a distributor of ice cream which supplied partially exclusive and non-
exclusive freezers to some outlets, said that its sales would certainly increase if freezer exclusivity were
to be banned atogether or for BEW alone, and industry sales would probably increase in both cases. It
commented that whilst freezers were supplied by manufacturers, there would be pressure upon the
retailer to stock mostly from that manufacturer’s products; the free market would not exist whilst freezers
were supplied free on loan by the large manufacturers. Having in the past not been able to supply its
customers with BEW ice cream, it had during 1998 been allowed to do so. The terms structure applicable
was, however, so designed that it was impossible for Stratford to have a working margin. Sales targets
had been set that were impossible for it to meet, and there had been demands for customer sales figures
which were then used to compete unfairly against Stratford. It would not therefore be promoting BEW
ice cream due to such uncompetitive terms.

Styles Farmhouse I ce Cream

7.247. Styles Farmhouse Ice Cream, a medium-sized manufacturer and distributor which supplies
some non-exclusive freezers, said that its sales would certainly increase (and industry sales probably
increase) if freezer exclusivity were banned altogether or BEW aone were not allowed to supply
exclusive freezers. It also commented that establishments with a Wall’'s symbol were not worth
approaching, as there was no chance that they would accept any other products even if they wanted to.
Because Styles Farmhouse Ice Cream made ice cream, BEW would not alow it to sell BEW’s products.
Moreover, if BEW livery was used, there were better margins, which stopped firms from developing
their own image.

T Osborne & Son

7.248. T Osborne & Son, a manufacturer of ice cream, said that its sales and industry sales would
probably increase if freezer exclusivity were banned altogether, but would probably decrease if only
BEW were not allowed freezer exclusivity, which would aso be difficult to administer, and BEW would
till be able to dominate the market with the same effect as now. It believed freezer exclusivity seemed to
suggest a restrictive practice against competitors.
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Tattenhall Dairy Products Ltd

7.249. Tattenhall Dairy Products Ltd, a medium-sized manufacturer which supplies some exclusive
freezers, believed its sales, and industry sales, would certainly increase, whether freezer exclusivity were
banned altogether or only for BEW. Freezer exclusivity prevented smaller retailers from stocking a wider
range of goods.

Thayers New England

7.250. Thayers New England is a manufacturer mainly of scoop and take-home ice cream, which
supplies exclusive and non-exclusive freezers (although it said that in reality customers did not abide by
the exclusivity rule). It said that its sales would certainly increase, and industry sales probably increase,
whether freezer exclusivity were banned altogether or only for BEW. It said that BEW, Mars, Nestlé and
to a lesser extent Haagen-Dazs and Mévenpick dominated the market because of their freezer supply.
There were no advantages to Thayers New England, as a small company, from freezer exclusivity, but as
such it was generally excluded from forecourts, motorway service stations and national multiple chains.

The Coffee Pot

7.251. The Coffee Pot, a small manufacturer and distributor, said that its sales, and industry sales,
would certainly increase if freezer exclusivity were to be banned: freezer exclusivity certainly restricted
any small company growth. Sales would stay the same if only BEW were not allowed freezer exclus-
ivity.

Thorne Farm Dairy Ice Cream Ltd

7.252. Thorne Farm Dairy Ice Cream Ltd, a small manufacturer, believed its sales, and industry
sales, would probably increase if freezer exclusivity were to be banned altogether, or for BEW alone: if
there was an exclusive freezer in premises, it usually meant the outlet could not have another freezer for
lack of room and this restricted sales very considerably. It told us that BEW’ s wholesalers would not take
on locally made ice cream as their large storage freezers were supplied by BEW. This made it difficult
for the public to be able to buy alocally-made product. Several major attractionsin its area now supplied
only BEW products.

Trillo’s of Whitby

7.253. Trillo’s of Whitby (Trillo’s) is a small manufacturer and distributor which supplies some
partially exclusive freezers to which it supplies its own and some other manufacturers' ice cream. It is
also aretailer and said that if freezer exclusivity were banned, whether atogether or for BEW, its sales
would stay the same. It commented that most independent retailers would only deal with companies who
could offer a freezer on free loan, but they always put other lines in other freezers anyway unless they
were really loyal customers. It commented that if manufacturers of 25 per cent or more market share
were not alowed to supply freezers on exclusive terms, this would be grossly unfair to them.
Commenting on the advantages and disadvantages of freezer exclusivity, it said that as most retailers had
a choice of dealing with more than one supplier or having more than one freezer, and opted for the firm
to supply them with products they could sell quickly taking price and margin into account, it thought
things should remain as they have for years. Consumers, moreover, were not disadvantaged since other
outlets nearby may sell the brands they preferred. Competition would be increased if free loan freezers
were to be banned altogether, but if manufacturers were to continue to purchase freezers for a customer’s
use, the manufacturer should have the right to ask that customer to fill it only with stock purchased from
that manufacturer.

7.254. In commenting on the statement of issues, on the scope of the terms of reference, Trillo's
suggested that this would preferably exclude soft and scoop ice cream, slush, and ice cream served as
part of ameal, and believed the sale of multipacks was not relevant to the impulse market. Trillo’s said
that the practice of freezer exclusivity existed, although other manufacturers’ goods could sometimes be
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stocked. The practice of end-year bonuses and RRPs did not, however, distort competition. Trillo's
believed that both BEW’s and Nestl€' s terms to independent wholesalers adversely affected the ability of
independent wholesalers to compete, and it appeared from these terms that the national companies now
wanted a larger share of the independents' local trade. Terms to mobilers were also detrimental to
mobilers not using BEW or Nestlé livery on their retail vans. Trillo’s felt competition was distorted by
the higher rate of discounts given to the leisure sector, in most cases with only one manufacturer’s brand
stocked. It also felt that the advertising of the three main manufacturers increased barriers to entry.

7.255. Trillo's felt that most small distributors and manufacturers offered RRPs, but altered them
according to the level of competition of which there was no lack in its area. Prices would be higher with-
out recommended retail pricing in most cases. Competition was, however, higher for non-impulse
products.

7.256. On possible remedies, Trillo's suggested that manufacturers should be required to supply
distributors on terms that permit wholesaling to be economically viable, and manufacturers should be
required to account separately for trading activities and distribution activities, so as not to allow
discrimination against supply to other distributors. A manufacturer should be allowed to subcontract for
distribution to retail premises. Independent manufacturers should be allowed to advertise and retail their
own manufactured products and bought-in impulse lines using their own livery, without the penalty of a
reduction in discount. There should be a restriction on the information distributors were required to
supply to manufacturers. On freezers, small manufacturers would be penalized the most if retailers
having freezers on loan were permitted to use them for the storage of other suppliers’ products. A manu-
facturer should not be permitted to enter into an exclusive contract to supply retail outlets, nor to dis-
criminate between retailers or distributors. A manufacturer should, however, be allowed to recommend
retail prices and normal competition should be |eft to take care of individual prices.

Upton Farm Frozen Foods

7.257. Upton Farm Frozen Foods, a distributor, said that its sales would probably increase if freezer
exclusivity were banned altogether, but industry sales would probably stay the same; its sales would
certainly increase, but industry sales would still stay the same, if only BEW were not allowed to supply
exclusive freezers. It believed that whoever supplied a freezer to a site certainly had the advantage in
supply. The bigger the company the more freezers it could afford to put out even in situations where they
made a loss. The big nationals were able to beat the smaller independents by offering cash-back, free
stock or other incentives. So even if exclusivity on freezers were stopped, there would be other incen-
tives that the independent could never match.

Valente Bros

7.258. Vaente Bros (Valente), a medium-sized manufacturer and distributor, said that its sales, and
industry sales, would certainly increase if freezer exclusivity were banned; its sales would probably
decrease if only BEW were not allowed freezer exclusivity, but industry sales probably increase. It
commented that shopkeepers etc should buy their own freezers and should therefore be able to purchase
what product they liked. Valente also said that the ice cream trade had been hit hard by BEW changing
its discount scales and it was sure that small manufacturers would go out of business. BEW had been
very biased against these people and Valente could now buy BEW'’s products considerably cheaper in
supermarkets than direct. This was a so the case for Mars and Nestlé products.

Verrecchia Ltd

7.259. Verecchia Ltd, a medium-sized manufacturer, said that its sales, and industry sales, would
probably increase if freezer exclusivity were banned altogether or only for BEW. It said that it had
always avoided the ‘supplied freezer’ business, and that because of the dictatorial attitude of the larger
companies, a decision had been taken to avoid as far as possible any contact with them. Verrecchia Ltd
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added that if it were to invest a large sum of money in freezers, it would expect to see a return on that
investment. It would not, however, expect its competitors to reap any benefit from its investment.

Vinmar | ces

7.260. Vinmar Ices (Vinmar), a medium-sized manufacturer and distributor, said that if freezer
exclusivity were to be banned altogether, its sales would probably increase but industry sales would stay
the same; if only BEW were not allowed to supply exclusive freezers, Vinmar's sales would probably
stay the same and industry sales would probably decrease. Vinmar commented that shops should pay for
their own freezers, so that any company could sell them ice cream products, and Vinmar could go to
them to offer its own products. It also commented that BEW had made a considerable change to its
distribution contracts and this had been to the benefit of Vinmar, which was now able to stock Wall’sice
cream.

West Country Dairy Products

7.261. West Country Dairy Products, a small distributor, said that its sales would probably increase,
and industry sales would certainly increase, if freezer exclusivity were banned altogether or only for
BEW. It also commented that supermarkets were still too powerful and affected take-home prices of all
impulse ices, making it hard for independent wholesalers.

Willenmount Soft | ce Cream

7.262. Willenmount Soft Ice Cream, a small manufacturer of soft mix, said that it believed freezer
exclusivity was unfair to the small retailer.

Winstones | ce Cream Limited

7.263. Winstones Ice Cream Limited (Winstones), a medium manufacturer and distributor, believed
its company sales and industry sales would certainly increase if freezer exclusivity were banned
altogether, opening up far more outlets currently unavailable because of restrictions imposed by the two
major manufacturers. Its sales would also certainly increase, and industry sales would probably increase,
if only BEW were not allowed to supply exclusive freezers, but it believed any ban should be total. It
told us that the advantage of freezer exclusivity was atotal removal of competition and the ability of the
manufacturer to control pricing. However, disadvantages for other manufacturers included the number of
potential customers being restricted to those with non-exclusive freezers and the range of products avail-
able being restricted to those offered by the supplier of the freezer.

7.264. Winstones told us that its product range was reduced at the outlets of a certain multiple
retailer, because BEW thought Winstones was given more freezer space than BEW and complained as it
was the leading brand. In another instance, when trying to negotiate supply to a multiple retailer
Winstones was told that in order to be considered for supply of ice cream it would have to match the cash
discounts and other incentives offered by Nestlé such as holidays for directors etc.

Woodlands Farmhouse I ce Cream

7.265. Woodlands Farmhouse Ice Cream, a manufacturer, said that its sales would probably increase
if freezer exclusivity were banned altogether, and would certainly increase if only BEW were not
allowed to supply exclusive freezers. It was difficult to get its products into outlets which had exclusive
freezers.
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Retailerst

Association of Convenience Stores

7.266. The Association of Convenience Stores (ACS) is a trade body for the convenience store
sector. It represents the owners and managers of over 1,500 retail companies, who operate around 20,000
stores, between them employing over 190,000 staff. Members include independent retailers, multiple
convenience stores and affinity groups such as symbol and buying groups. In commenting on the state-
ment of possible remedies, ACS made it clear that this did not congtitute a tacit acceptance that the
impul se ice cream market operated against the public interest.

7.267. ACS believed that whatever remedies might be implemented, they should apply equally to all
manufacturers of impulse ice cream over a certain size. Specifically, BEW, Mars and Nestlé should be
subject to the same conditions in supplying the market. ACS acknowledged the case for smaller manu-
facturers being able to utilize additional freedoms in the market in order to promote local brands effec-
tively.

Freezer exclusivity

7.268. ACS said that, at present, many convenience retailers chose to install freezers under arrange-
ments which made a set amount of space available for specified manufacturers’ products. Some retailers
negotiated supply arrangements with manufacturers which included giving exclusivity within a freezer
cabinet for one manufacturer’s products. In this respect, impulse ice cream was similar to many other
products, where manufacturers invested in display and storage fixtures on the basis of agreed space being
given to specific brands. These products included soft drinks, cigarettes and newspapers.

7.269. ACS had concerns over the prohibition of these arrangements on two counts. First, conven-
ience retailers valued the opportunity to freely negotiate deals with manufacturers, whether they included
elements of exclusivity or otherwise. Retailers were free to purchase their own freezers should they wish
to be subject to no manufacturers conditions regarding brand exposure in the ice cream category.
Secondly, many ACS members feared that a prohibition of exclusive arrangements with manufacturers
of impulse ice cream would provide a disincentive for retailers—in particular independent operators—to
stock ice cream products. Exclusive contracts were often dependent on the manufacturer supplying the
freezer and agreeing to service it. This investment was a critical factor in many retailers choosing to
stock ice cream, especially when the short life of the impulse ice cream market (the focus of impulse ice
cream sales was a 14-week summer period) was taken into account. ACS was concerned that if retailers
were denied the opportunity to negotiate for this investment, they might choose not to invest part of their
own limited resource in installing and servicing freezers, and the number of outlets selling impulse ice
cream might therefore decline. This in turn might adversely affect both the range of products sold by
retailers and consumers’ choice over the number and location of outlets in which to purchase impulseice
cream.

Outlet exclusivity

7.270. ACS members feared that restrictions on the negotiating options of the retailer would damage
their trading position. ACS would support the ability of a retailer to negotiate contracts with suppliers
which alowed for outlet exclusivity.

Discountsto retailers

7.271. Discounts could be and were negotiated by retailers, either independently or as part of a buy-
ing group, on the basis of a variety of factors. These might include promotional bonuses, display bonuses
and overriding discounts which might be negotiated taking into account a range of these factors and sales
volumes achieved. Promotional bonuses often included agreements for suppliers to produce materials

"We also received information from a further 36 retailers about the sales of impulse ice cream, who did not provide any
comments.
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with the aim of improving the overall appearance of the retail outlet, and the freedom to negotiate for this
promotional support was important to retailers. ACS said that it would oppose restrictions on the negoti-
ating power of retailers, including the prohibition of non-volume-related discounts. ACS was aso
concerned at the impact and wider implications of a requirement for manufacturers of impulse ice cream
to publish the terms on which they supplied retailers. The prohibition of unpublished terms inhibited the
retailer’ s freedom to negotiate the best contracts available.

Distribution

7.272. ACSbelieved that it was too early to assess the impact of enforced changes to the distribution
of impulse ice cream, notably the termination of BEW’ s exclusive distribution arrangements with desig-
nated wholesalers. Of the proposed remedies put forward in this area, ACS was concerned that the
adoption of minimum terms for independent wholesalers of impulse ice cream might unfairly reduce the
margin taken by the retailer from the category.

7.273. In conclusion, ACS said that it was concerned that the proposed remedies might restrict the
commercial freedoms of retailers. These retailers were bound by tight margins to meet the needs of their
customers. ACS would support the retailers' right to meet these needs according to their judgment, with-
out undue restrictions being placed on their ability to use a full range of negotiating positions with
impul se ice cream manufacturers.

National Federation of Retail Newsagents

7.274. The National Federation of Retail Newsagents (NFRN) attended a hearing. It represents
CTNs and has about 25,000 members. It stated, as it had in 1998, that many CTNs bought supplies of
impul se ice cream through independent Bridewell Newspaper Association companies which had been set
up as buying groups.

7.275. The NFRN considered that wholesalers were likely to find it difficult to compete with Wall’s
Direct, although the terms offered by all distributors seemed to be comparable. Wall’s Direct had made
an offer at the beginning of the 1999 season which gave one free Taco unit with every eight units
ordered. This was a powerful incentive to purchase from Wall’s Direct. The Wall’'s Direct selling repre-
sentatives were stressing the benefits of Wall’s Direct on visits to retailers. The Wall’s Direct promise of
next-day delivery, no matter how small the order, was likely to be very attractive to retailers.

7.276. Someretailers preferred to have one delivery for al their ice cream supplies, while others pre-
ferred to have deliveries of ice cream from two or three different sources, particularly in hot weather.
Preferences also varied depending on whether the retailer had one BEW freezer or one BEW freezer and
one industry freezer.

7.277. Mars's arrangements were different from BEW in that Mars promoted industry freezers.
Mars's representatives gave advice on freezer positioning and layout, often at the same time as giving
advice on the selling of confectionery. Mars had also offered free stock at the start of the 1999 season
with ice cream orders of a certain size and, in the NFRN’s view, was competing effectively with Wall’s.
The NFRN added that Mars had been insisting that retailers reduce prices of confectionery products
temporarily in connection with confectionery promotions and perhaps were anxious to regain retailers
goodwill in making desirable impulseice cream offers.

7.278. Asked about the issue of freezer exclusivity, the NFRN said that it would prefer all freezersto
stock the products of all manufacturers. It did not see why BEW could not come to an agreement with
other manufacturers and with retailers to reserve a certain percentage in industry freezers for its
products—perhaps 75 per cent for BEW, 25 per cent for others. In the NFRN's view, availability of
choice was good business, athough it did not have hard evidence to support this contention. On the
guestion of why many retailers still used BEW’s exclusive freezers, the NFRN said that the Wall’s name
was still synonymous with ice cream, just as Mars's name was synonymous with confectionery. A
freezer free on loan was a very great convenience, and retailers could do good business and offer a suit-
able choice ssimply by stocking BEW's brands. BEW supplied freezers quickly on request and supplied
ice cream efficiently once the freezer had been installed. It did not occur to many retailers to approach
Mars or awholesaler for afreezer.
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7.279. We put it to the NFRN that an advantage of manufacturers' exclusive freezers might be that
there were hygiene and maintenance benefits because manufacturers were incentivized to keep the
freezersin a good condition. The NFRN said that, in its experience, the companies which serviced the
freezers were in practice the same regardless of whether the freezers were exclusive or not, and engineers
who serviced the freezers were not interested in hygiene. Under health and safety regulations, it was the
retailer who was responsible for keeping the freezer in good order and he would recognize his responsi-
bility.

7.280. The NFRN did consider that exclusive freezers acted as a barrier to entry into the market by
other manufacturers. Wholesalers did promote the benefits of industry freezers and argued that industry
freezers increased sales, but their sales representation was thin on the ground compared with BEW'’s
field force. Many retailers did not switch freezers, through inertia. A relevant fact was that ice cream
represented only 2 per cent of CTNS' trade. The NFRN referred to a BBC ‘Watchdog' programme made
a couple of years ago which portrayed a family looking for a shop which sold the ice cream of all three
major manufacturers. That programme was not totally realistic. People tended to look for an ice cream in
ashop and if the choice was limited they would buy some other snack or just go away.

7.281. Asked whether the very high level of advertising by BEW was of itself anti-competitive, the
NFRN said that in its view the other major manufacturers could spend more on advertising if they
wanted to.

7.282. We asked the NFRN about RRPs. The NFRN said that these tended to be adhered to. It said
that many retailers would not think of reducing RRPs because they were selling to loyal local customers
whose purchasing habits would not change in response to price changes. Children were not particularly
sensitive to price.

Scottish Grocers Federation

7.283. The Scottish Grocers Federation represented independent food retailers in Scotland. It said
that the average amount of freezer cabinet space available in its members stores was between 25 and
50 cubic feet. It was not aware of any of its members receiving or being offered discounts from frozen
food manufacturers for the exclusive use of freezer cabinet space. If one of the Federation's members
entered into an agreement to receive discounts from BEW for exclusive cabinet space, it would expect
both parties to honour that agreement.

ABSLeisurelLtd

7.284. ABS Leisure Ltd had two sites selling impulse ice cream. It sold BEW and Mars products
from exclusive freezers, and said that it believed freezer exclusivity worked in the world of impulse ice
cream. Each dedicated freezer could be marketed and displayed in such a way as to maximize the sales
from that unit. Having freezers supplied and maintained eased the burden on the operator. ABS Leisure
Ltd said that nothing should be changed and it was unfortunate that BEW had already had to change its
method of distribution.

Alldays plc

7.285. Alldays plc, in its response to the statement of possible remedies, endorsed the submission of
ACS. It said that current investment by ice cream manufacturers ensured that the current product range
and store space was viable, and if this changed it would have to review the range of products it stocked
and their availability in certain stores. In smaller stores, space was at a premium and it had to ensure that
it could generate as much sales and profit from the space available while meeting the needs of customers.
However, there were large costs involved with operating in smaller units and this needed to be covered
by profit generation. Alldays plc added that it wished to retain the ability to freely negotiate with manu-
facturers in order to obtain the best possible terms so that it could continue to market the product to its
customers.
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The American Adventure

7.286. The American Adventure is a theme park with 11 outlets selling impulse ice cream. It
recently changed from Nestlé ice cream to BEW, which it regarded as a stronger brand, and BEW
offered more favourable terms and investment in the theme park. It preferred free loan appliances that
had a national breakdown service, rapid response time, and no cost for parts and labour; equipment was
exchanged and updated as required, there was no capital outlay, storage facilities were supplied in
abundance free of charge, and customized point-of-sale material supplied as needed. It said that it had
never been instructed to put only BEW ice cream into its appliances. In a former position, the
Commercial Manager used to mix BEW and Mars products in the same appliance by having half of the
appliances from Mars and half from BEW and they were both happy then for him to mix products
together. Under the current exclusive agreement, benefits naturally applied to developing exclusive sales
of BEW ice cream. The theme park had chosen to consolidate under one manufacturer partner, although
this was not dictated by the manufacturer.

Apollo Leisure (UK) Limited

7.287. Apollo Leisure (UK) Limited has 86 sites selling impulse ice cream. It sells Mio ice cream
and had recently changed from Mars and De Roma to take advantage of more competitive terms. It uses
exclusive freezers and has an exclusive agreement for the supply of ice cream and told us that the capital
cost of buying its own freezers would be too high for the company to undertake in one go. It said that
companies should be free to purchase ice cream as they saw fit, and to structure the deal to suit their
requirements. If manufacturers wished to include free-on-loan capital into the deal, it should be seen as
an asset and any agreement to stock other people's products in these freezers should be alowed if the
competitor contributed to the capital outlay of the original manufacturer.

Bells Stores Ltd

7.288. Bells Stores Ltd (Bells), a convenience retailer, said that it had never encountered any
problems with freezer exclusivity, and that it had always been free to choose the manufacturers with
which it wished to trade. It believed that prohibiting outlet exclusivity would remove individual retailers
choice as to how they conducted the ice cream sector of their businesses, especialy in small outlets
where space was a premium. Bells felt that this would impede the flexibility of retailers and could be
anti-competitive.

7.289. Bells said that ice cream distribution had seen major changes in the past year and believed
that any further changes or prohibitions would discourage further innovation and bring about the demise
of the independent wholesaler by restricting the retailer’s choice of supply. On the question of discounts,
Bells believed that the remedies suggested would take away individual businesses’ bargaining power,
and was therefore more likely to stifle sales.

Boak I ce Cream

7.290. Boak Ice Cream, which sells BEW and Treats products plus its own ice cream from 16
mobile vans and static sites, commented that if a manufacturer supplied a freezer it was only fair that it
dictated what was in the freezer as obviously it cost several hundred pounds.

Brookes

7.291. Brookes is a small retailer which sells scoop and soft ice cream from three outlets, all with
exclusive cabinets supplied by a smaller manufacturer. It said that there could be no complaint about
exclusivity if a freezer was supplied free. If a retailer wanted to stock every brand, then it could buy a
freezer and do so. The leading brands were very popular, but provided poor margins.
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Capital Newsagents Group

7.292. Capital Newsagents Group (CNG) believed BEW had reached its market position because of
public demand for its brands, which included some market leaders. CNG said that the sale of these
products was not restricted to selected outlets and believed there was a fair degree of market competition
and consumer choice.

7.293. CNG believed the provision of store sales aids, such as freezer cabinets, was valued by small
retailers as it was becoming more difficult to exist in the face of increased competition from the larger
supermarkets. Without the support of major suppliers such as ice cream manufacturers, small indepen-
dent businesses could not continue to operate.

7.294. CNG believed there was sufficient competition in the ice cream industry for consumer
interest not to be prejudiced.

Coastline Caterers

7.295. Coastline Caterers, part of Eastbourne Borough Council, purchased approximately half a
million impulse ice creams each year. It awarded Nestlé the contract after a tender procedure with BEW
and Treats to supply ice cream to the three theatres, leisure centres, seafront cafes and kiosks and other
leisure outlets in the region. The tender was based on quality of product, price, style and quality of kiosks
and ajoint partnership approach to develop the ice cream business and increase sales.

7.296. It believed that Nestlé should have exclusive rights to the freezers which it provided and
maintained free of charge, and to an excellent standard. If another supplier shared freezer space it should
pay a proportion of the cost of the freezer, service maintenance and transport and administration costs.

7.297. To deal with two manufacturers would cause problems for Coastline Caterers. It would mean
generating double orders, double the amount of delivery notes, invoices, statement and cheques, and
therefore extra cost in administration. There would be a waste of valuable management time dealing
with two companies. A restricted range of ice creams was currently sold because of the lack of freezer
space, the need to ensure that there was enough stock of each line to last the day and in order to make
selection easier for the customers so that the queues moved quickly. Twice the amount of display
material, for example A-boards, flags and tariff boards, would have adverse effects on the appearance of
the units and of the seafront. Most importantly the value of sales from its main manufacturer would drop,
van selling to cafes and kiosks would cease and there would be a major problem with orders, storage in
its limited spaces to cope with the heavy demand and changeable weather. The same problems with
space, advertising and extra administration costs would arise were outlet exclusivity to be prohibited.

7.298. On discounts, if Coastline Caterers purchased from two suppliers, it would get higher prices
and less bonus, hence the council taxpayers would be worse off. Eastbourne Borough Council looked to
its supplier to put in a substantial investment, to seek new ideas, and work together to increase sales.
Prices and discounts were important, but were not the only reason for choosing a supplier.

CRSLtd

7.299. CRS Ltd had 475 outlets selling ice cream in summer 1998. It sold BEW, Mars, Nestlé,
Haagen-Dazs, Heinz and its own-label products, with sales from exclusive, partially exclusive, and its
own non-exclusive freezers. It used exclusive and partialy exclusive freezers because the manufacturers
took full responsibility for maintaining the unit and keeping the unit stocked, thus lessening the burden
on its own resource.

CWS Retaill

7.300. CWS Retail had about 630 outlets selling ice cream. As regards impulse, it sold primarily
BEW products. It was progressively implementing ‘industry layouts based on customer needs. Its view

324



was that to meet prevailing consumer demand, industry layouts which offer brands dependent on share of
trade were the most profitable.

Derbyshire County Council

7.301. Derbyshire County Council sold BEW products at three sites from exclusive freezers. It said
that it was limited by space and would therefore probably not gain any benefit from stocking a wider
range: it did try it some years ago and found it impractical.

Drusilla’s Zoo Park

7.302. Drusilla's Zoo Park (Drusilla’s) had three outlets in summer 1998 which sold BEW products
plus some own-brand. It told us that the nature of its business meant that the more stock it bought from
one supplier the greater the discount received. Drusilla’s had the turnover to be able to make agreements
with suppliers on the basis of the best possible prices. No written agreement had been entered into. It
believed that any decision to force BEW into non-exclusivity would hurt other companies as well:
BEW’s own previous dedicated distributor now faced losses of customers because BEW was taking
delivery into its own company. Drusilla’s looked for price, product range, delivery times to suit it,
customer service and equipment service. It found suppliers on that basis; if any supplier could beat the
deal currently offered by BEW it would switch. It was in a position that BEW worked for its benefit, not
the other way around, and if that were to change it would swap suppliers. It believed its customers
purchased whatever it supplied, since they did not come to Drusilla’s to buy ice creams. If it was hot
outside, they would purchase what was stocked. BEW had a good range as the brand leader, and its price
and service beat any competitor it had seen.

National Catering Manager, English Heritage

7.303. English Heritage had 64 sites selling ice cream in summer 1998, using only BEW'’s exclusive
freezers. The views expressed were personal views of the National Catering Manager and not necessarily
those of English Heritage. He did not have a problem with freezer exclusivity and never had done in his
timein catering/retail. It seemed perfectly reasonable that if he received a free loan of afreezer he should
only stock the supplier's products. This practice occurred in other areas of business, for example free
loan coffee machines for exclusively stocking the supplier’s coffee. Although small retailers might wish
to be able to stock all the top brandsin a shared freezer, the incremental benefits of doing so were highly
unlikely to be substantial. The benefits of dealing with one supplier (as in the case with BEW) would
normally outweigh any benefits of a wider range, due to the additional costs of administration, handling
and equipment provision. It appeared to him that BEW was being subjected to unfair pressure from its
competitors and possibly the Commission concerning freezer exclusivity. Nestlé and Mars would love to
be in the position of BEW. Both Nestlé and Mars used to operate freezer exclusivity terms, but their
share of the market never grew. They were unhappy about this, so they chose the route of complaining to
the Commission. Nestlé would now offer free loan freezers on a non-exclusive basis but would expect 70
to 80 per cent of the products to be of the Nestlé brand and its products were not market leaders.

Gardner Merchant Leisure

7.304. Gardner Merchant Leisure operated 88 sites, 80 per cent of ice cream sales being BEW
products, and 20 per cent Beechdeen (which gave specialist packaging for its garden attractions). It
moved to Beechdeen due to increases in BEW's prices that had been forced on it and lack of nationa
competition from Nestlé, and Beechdeen would give a premium price with no recognized RRP. It
referred to the inability of national manufacturers (in particular Nestlé) getting their act together with
recognized branded products. BEW’s dominance had little to do with great selling, but with Nestl€' s lack
of exposure or strategy, and inability to deliver. For impulse ice cream, BEW gave the best product, the
best brands, best price, best support, best infrastructure and best services, competitors should stop
complaining and take them on head to head by building their own competitive edge.
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The J Golding Group of Companies

7.305. The J Golding Group of Companies had 22 CTNs selling ice cream in 1998. It sold BEW
products from exclusive freezers under a three-year exclusive agreement, and said that it was happy with
the benefits of exclusivity, and at present had no wish to stock competing brands.

Gordons (Stroud) Ltd

7.306. Gordons (Stroud) Ltd said that BEW provided an excellent service. The range of products
which it offered and their availability was second to none.

G T News Ltd

7.307. GT NewsLtdisaCTN chainwith 95 outlets selling ice cream in summer 1998. It sells BEW
and Mars products from exclusive freezers. It said that its choice was to go down the route of freezer
exclusivity which had afinancial benefit to the company.

Hever Castle

7.308. Hever Castle, which sells BEW products from exclusive freezers, said that it was easier to
deal with one supplier administratively; there was no formal contract but it reviewed suppliers annually.
The supply of freezers reduced its running costs; exclusivity did not cause any concern although it must
cause great problemsto smaller outlets.

Home Entertainment Corporation plc

7.309. Home Entertainment Corporation plc has 125 outlets selling ice cream. It sells Haagen-Dazs,
BEW, Nestlé and Mars products mainly from exclusive freezers. It said that the supply of ice cream, like
any other consumer product, should be without restrictions and readily available to all retail establish-
ments that complied with relevant health regulations, and that supply and price should be open and fair.

Kenneth Balfour Ltd

7.310. Kenneth Balfour Ltd has about 130 outlets, selling only BEW impulse ice cream from BEW
freezers. It had recently ceased selling Mars ice cream when an element of support was removed, making
the brand less profitable, but it reviewed which brands to stock annually. It considered that it had a
choice as to whether to take advantage of BEW freezers, to accept those of other suppliers, or use its
own. It had recently moved to Wall’s Direct since the relationship it developed had been with BEW and
not the dedicated distributor, and as it did not consider there to be a monopoly situation, it supported the
Wall's Direct initiative. It found that protracted negotiations where several meetings were spent arguing
over which product from which supplier was to be stocked in its freezers were non-productive, with
several suppliers insisting on minimum lines to be stocked to achieve favourable terms. Much more
productive meetings could be held when a retailer was comfortable that it could satisfy all its customers
with a range from one supportive supplier. It considered that there was plenty of choice within the ice
cream market, and if it was poorly treated by a supplier it would not be worried about changing supplier
and removing the current freezer: it would also not be as satisfied if BEW were to stop spending money
on new product development and media advertising. If other playersin the ice cream industry wanted to
be taken seriously, they should ensure that they offered a good range of products and sensible support
package to retailers, ie a range catering for al needs and with new products, a sensible retail price and
reductions in price, freezers and point-of-sale information and television spend. To date, no competitors
of BEW had offered any such improvements.
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Kuwait Petroleum (GB) Limited

7.311. Kuwait Petroleum (GB) Limited has 25 petrol station forecourts selling BEW and Mars ice
cream from partially exclusive Mars cabinets. It said that these free-on-loan freezers provided a saving in
capital expenditure and the relationship gave both parties value for money relative to space used. Kuwait
Petroleum (GB) Limited avoided exclusive deals as they were neither beneficial to its customers nor
generaly to itself.

Leeds Castle Enterprises Ltd

7.312. Leeds Castle Enterprises Ltd, which has four outlets selling impulse ice cream, sells BEW,
Mars and Nestlé products. It said that it did not have freezer exclusivity on its site, and decided which ice
cream was to be sold in which kiosk and could not therefore comment on the practice of freezer exclus-
ivity. In kiosks where in 1998 it put BEW, Mars and Nestlé products, BEW outsold the others by 4-1. Its
sales had nothing to do with delivery discounts or incentives, but its customers preferred Wall’s. It did,
however, comment on awful delivery service of national wholesalers operating a central telephone
number, despite being located nearby.

Leisure Parcs Limited

7.313. Leisure Parcs Limited, which sells only BEW products at nine main leisure sites in
Blackpool, said that manufacturers' freezers enabled products to be stored and displayed to their best
advantage, thus maximizing sales opportunities. It had recently decided to use Wall’s Direct on the basis
that 18 of the top 20 best-sellers were Wall’s products, according to a survey by A C Neilsen. Having
chosen to stock Wall’s products it was more cost-effective for it to deal directly with the manufacturer.

LondisHoldingsLtd

7.314. Londis Holdings Ltd has aimost 2,000 outlets selling ice cream. It sells BEW, Nestlé, Mars,
Treats and Haagen-Dazs products. Most of its members opted for a BEW exclusive cabinet, and used
their own equipment to complement the range.

London Zoo

7.315. London Zoo sells mostly BEW but also Nestlé products from four outlets. It said that it used
free-on-loan freezers. It was a charity and had no resources to buy equipment. All equipment supplied
was serviced and replaced by the manufacturer at no cost. London Zoo found dealing with one major
supplier eased the operation in terms of ordering and invoicing. It was extremely busy during the season
and needed the ice cream operation to be as streamlined as possible. London Zoo believed it was fair for
suppliersto expect only their brands to be stocked in their freezers, particularly if on free loan. Discounts
were given according to account status and turnover, but not easily negotiable.

Longleat Enterprises Limited

7.316. Longleat Enterprises Limited said that it had sold only BEW products in 1998 from six out-
lets, but had changed supplier in 1999. It said that the competition in the market in 1998 and 1999 had
been greatly to its advantage in terms of better service and supply terms.
Mallinsons Newsagents

7.317. Mallinsons Newsagents said that because of BEW'’s exclusivity arrangement, it could only
sell one brand of ice cream. It welcomed any remedy which would prevent freezers supplied by BEW

being exclusive as this would give retailers the freedom in future to sell afull range of impulse ice cream
products.
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Matlock Garden Centre

7.318. Matlock Garden Centre, which sells BEW products from four sites and from exclusive
freezers, said that freezer exclusivity was not a problem for it: BEW supplied an excellent product,
popular with consumers and able to generate good margins for the retailer.

Merlin Entertainments Group Ltd

7.319. Merlin Entertainments Group Ltd, with 18 sites selling impulse ice cream, said that it sold
BEW products in 1998 from exclusive freezers, but had a new exclusive contract with Nestlé for 1999,
following tender. It said that within a business the size of Merlin Entertainments Group Ltd, exclusivity
agreements were a good tool for negotiating competitive prices and allowed both supplier and customer
to give acommitment and enable them to work together closely on promotions and sponsorships. Freezer
exclusivity caused its business no problems, because it fitted into its terms of contract and requirements
very well. Its sites were widespread throughout the country and buying for al of them was central, and
by being committed to its supplier it had tighter control over the products it stocked. It could see, how-
ever, that this might not be the case in smaller, high street businesses where the requirement was to stock
high-volume sellers.

Millie's Cookies Ltd

7.320. Millie's Cookies Ltd has 61 outlets selling ice cream. It said that it sold Baskin Robbins,
Haagen-Dazs and own-brand ice cream. It believed selling branded ice cream such as Baskin Robbins
had a considerable positive influence on sales and store profits.

The National Trust

7.321. The National Trust had 141 sites selling ice cream in 1998. It sold BEW, Alpine and various
local products: individual sites had moved to more local supply to reflect its food philosophy. It said that
freezer exclusivity had no disadvantages, but small suppliers might not be able to finance freezers as well
asbig firms.

Notcutts Garden Centres Ltd

7.322. Notcutts Garden Centres Ltd, which sold BEW products from 12 sites, said that the main
advantage of freezer exclusivity was ease of operation in relation to ordering, deliveries and main-
tenance.

Papershop Plus Ltd

7.323. Papershop Plus Ltd has 210 outlets selling ice cream. It sold BEW at nearly all outlets, Mars,
Nestlé and Treats at a smaller number of outlets, from exclusive and some of its own non-exclusive
freezers. It said that it had no objection to manufacturers exclusive loan cabinets. It now used a local
wholesaler, an ex-dedicated distributor, and had found the dedicated distributor system far preferable to
the manufacturers’ in-house delivery it had used in the past.

Rippleglen Ltd

7.324. Rippleglen Ltd (Rippleglen) is a CTN chain with 45 outlets selling ice cream. It sold BEW
and Mars products. It said that between them, BEW and Mars provided all its cabinets; the cost to
Rippleglen of buying, servicing and storing its own cabinets would be prohibitive and would probably
mean that selling ice cream became a non-viable proposition. It said that at present freezer exclusivity
did not pose a problem. A number of its shops were in areas where it needed the full range as provided
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by BEW and therefore it had BEW cabinets. In the rest of its outlets Mars provided the cabinets which
take both BEW and Mars products to an agreed planogram. The reason Mars agreed to other productsin
its freezers was because it could not provide a full product range. Rippleglen aso found it difficult to see
how a fully competitive ice cream market could ever be achieved, the main stumbling block being the
cost of the cabinets and the logistics of delivering, uplifting and storing them. Any company that had a
huge investment in refrigeration equipment would need to see a return for its capital outlay. With indus-
try planograms, the minor players would have their products displayed without incurring any of the cost
of supplying the refrigeration. There was a paralel with soft drinks where Coca-Cola Schweppes
Beverages led the market and insisted that if it provided the cabinet, only its products were displayed in
them.

The Royal Society for the Protection of Birds

7.325. The Royal Society for the Protection of Birds had over a dozen sites selling BEW'’s ice cream
from exclusive freezers. It said that some sites bought from independent suppliers and others from Wall’s
Direct, in order to compare service and back-up.

J Sainsbury plc

7.326. 1n 1998 J Sainsbury plc (Sainsbury’s) had 417 supermarket and grocery outlets and 125 fore-
courts which sold ice cream. It said that it sold mainly non-impulse ice cream, but also BEW and Nestlé
wrapped single products. It told us that BEW and Nestlé exclusive freezers for impulse ice cream were
chosen to give brand representation in line with the total market; however, a limited number of non-
exclusive freezers were also used in petrol stations. Asked whether it had any information on the propor-
tion of multipack ice cream that was purchased for immediate consumption, it said that qualitative
research indicated that all purchases were for home consumption.

7.327. Commenting on the statement of issues, Sainsbury’s said that it would be preferable for
impulse ice cream to be defined as ice cream intended for immediate consumption, of which it believed
80 per cent was accounted for by wrapped ice cream. Soft ice cream mix was clearly intended for even-
tual sale for immediate consumption. Ice cream served as a meal or a part of a meal should be excluded,
as should multipacks; it believed, however, that impulse ice cream should be seen as part of a wider
impulse market. It said that the costs of using own or industry freezers were often high in relation to the
mainly seasonal revenues that were expected, which made use of freezers supplied by manufacturers
more attractive. It considered that the presence of own-label brands in the take-home market increased
competition to branded products. On the practice of recommending retail prices, it believed this was the
case with most branded products, and the highly fragmented nature of retailing outlets tended to support
the RRPs in the impul se market.

Severn Valley Railway (Holdings) PLC
7.328. Severn Valley Railway (Holdings) PLC, which sold BEW products from exclusive freezers,

said that it had five sites and recently received five calls from Wall’ s Direct by telephone, and five sets of
literature and telesales, even though it had stated on the first call that it was staying with its wholesaler.

Shakti
7.329. Shakti told us that it was a buying group for independent retailers. It believed the interest the
public had in ice cream was attributable mainly to BEW, and that other manufacturers merely followed

its lead. BEW supplied and maintained freezer cabinets free of charge to independent shops and Shakti
believed thisjustified the exclusivity that BEW required.

Shell UK Ltd

7.330. Shell UK Ltd had 826 sites selling impulse ice cream. It told us that it expected to move
towards a range comprising more BEW products, due to new product developments and the depth of the
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range, and to using its own new distribution facilities. It provided its own freezers in order to use them
for whatever products it felt warranted the use of the space.

W H Smith Ltd

7.331. W H Smith Ltd replied in respect of John Menzies, which it recently acquired. It had discon-
tinued ice cream salesinits high street business, including John Menzies' stores, but it would continue to
sell ice creamin W H Smith Travel.

Southern Co-operatives Ltd

7.332. Southern Co-operatives Ltd said that it had 66 outlets which sold ice cream in summer 1998.
It sold BEW, Mars, Nestlé, Allied and Ice Cold products from exclusive and its own freezers. It believed
that given restricted space within stores it was essential that the impulse cabinet (where branded) allowed
it to maximize sales through having the branded range which dominated in terms of sales, product
support, margin and product innovation, ie BEW. Mars's impulse range was available to all its stores
regardless of whether they had a Mars impulse cabinet or not. Its own refrigeration could be used to
feature impulse lines falling outside of the branding on the impul se cabinet.

Tate Gallery Restaurant Ltd

7.333. Tate Gallery Restaurant Ltd sold New England and BEW products from its own freezer. It
commented that exclusive freezers were of benefit as they were free on loan, but the image of the estab-
lishment must be matched by the one from the ice cream.

T & S Storesplc

7.334. T & S Stores plc (T&S) is a national multiple with 1,200 branches, of which 1,100 sold ice
cream. It had no issue with freezer exclusivity: it believed that freezers were expensive and it would not
be able to buy and replace so often if the burden fell on it. It was happy with the current arrangements
which delivered good brands to its customers every day at the highest operating standards.

7.335. Commenting on the statement of possible remedies, it believed that any form of legislation or
prohibition that restricted a free commercial market would inevitably lead to increased costs, a reduction
in choice and increased retail prices to the public. The market should be allowed to trade in a free way,
with each manufacturer establishing its own place in the market on quality, value and development. T&S
commented on specific remedies as follows.

Freezer exclusivity/outlet exclusivity

7.336. T&Sdid not believe that the remedies proposed were either practical or reasonable. Any form
of enforcement along the lines proposed would effectively decide with whom T&S could trade, which
products it could sell, and there would be a restriction on its freedom of choice and on its freedom to
trade commercially. T& S chose to deal with a partner on a semi-exclusive basis as it provided T& S with
first class refrigeration that would otherwise come out of its capital expenditure budget thus restricting its
ability to open new outlets; each new outlet created approximately 18 new jobs. T& S said that it could
not invest in the same level of refrigeration on its own and that any reduction in display would lead to
less choice for its customers.

Discountsto retailers

7.337. T&S said that arestriction on its ability to negotiate infringed on its rights to run its business
on acommercial basis and would inevitably lead to an increase in its costs, which it would then have to
pass on to its customers.
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Distribution

7.338. T&S believed that any restraints on the way in which manufacturers controlled their own
supply chain would inevitably drive costs up, and again, these would be passed on to the consumer.

Tesco Stores Ltd

7.339. Tesco Stores Ltd told us that the supply of impulse ice cream was a very minor part of its
business. It did not consider that shoppers bought ice cream in its stores for immediate consumption,
since that was not the nature of supermarket shopping. It was against the practice of industry-supplied
freezers in so far as the practice restricted its capacity to offer consumers a range of quality ice cream
products.

Texaco Ltd

7.340. Texaco Ltd sells BEW, Nestlé and Mars products at 270 petrol station forecourts, at some of
which it also sells Haagen-Dazs. It said that it owned its own freezers to be independent of supplier
influence.

The Living Landscape Trust

7.341. The Living Landscape Trust, which sold Treats products and a local brand supplied by a
tenant farmer at one site, used its own freezer in order to retain control. It had tried other major suppliers,
but found its existing suppliers offered the best service and terms including the lack of any tie; the
personal service given by alocal supplier was aso appreciated.

TM Retail

7.342. TM Retail (which comprises Forbuoys, Martin and McColl outlets) (TM) said that it had
1,400 outlets selling ice cream in summer 1998. It had wrapped impulse sales mainly of BEW and Mars
products, but also of Treats and Nestlé products. It said that it was likely to rationalize to having all
deliveries by Snowking. It said that Mars provided freezersin return for a proportion of space, with TM
able to use the remainder for whatever it wished, hence TM used Mars freezers. It believed BEW freezer
exclusivity would damage BEW commercially in the longer run. TM commented that there were far
more important trading issues the OFT should investigate outside ice cream (ie the monopoly of supply
in newspapers and magazines): if one did not like BEW'’s exclusive deal, one could use Mars instead.
Hence, it had no concernsin the current case.

7.343. TM commented on the statement of possible remedies. It said that it saw no detrimental effect
on itself or on its customers in the way BEW conducted its business. If retailers did not like the idea of
freezer exclusivity, then they were free to use freezers supplied by Mars or Nestlé. Likewiseg, if they did
not wish to use BEW’ s distribution network, they could use Brakes or Snowking.

7.344. On the proposed remedy relating to freezer exclusivity, TM said that it was neutral or even
opposed. It said that if this remedy were to be implemented then BEW might decide to withdraw its offer
to supply any freezers thus leaving the market to Mars and Nestlé, which would effectively reduce
competition. As regards outlet exclusivity, TM was against the proposed remedy. It questioned why the
Government should want to interfere in the trading arrangements between itself and ice cream manufac-
turers. There were many instances where TM might wish to stock Wall’s ice cream only, for example
small stores with little space, which were adjacent to schools (Wall’s had more children’s products than
Mars); if the law insisted that TM should stock arange it did not want, it was absurd. TM was against the
remedy relating to discounts to retailers, adding that the Government should not be restricting free trade.
TM believed that none of the proposed remedies was necessary, and in the case of those proposed in
relation to outlet exclusivity and discounts to retailers, would be damaging to its business.
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Tony's Corner Shop

7.345. Tony’s Corner Shop had sold Wall’s ice cream for 46 years. It said that BEW had been an
excellent company to deal with in all aspects. During its dealings with BEW it had received four
replacement freezers, numerous service cals and had all spoiled ice cream credited without dispute. It
had never used BEW'’s freezers for any other company’s products. Because the premises were small, it
would not be possible to install another freezer in the shop. It believed that a company which loaned and
maintained freezers was within its rights to state that only its own products were stored in it. If a business
wanted to sell various brands of ice cream it should purchase its own freezer. Exclusivity had worked
well and there could only be disadvantages if it were to be abolished.

Total Oil Great Britain Ltd

7.346. Total Oil Great Britain Ltd provided information for its managed division which had
183 outlets selling ice cream in 1993. It sold BEW, Mars, Nestlé, Haagen-Dazs and Ben & Jerry’s
products (the latter two at a minority of its outlets), commenting that it did not regard the current position
as anti-competitive.

United Cinemas I nternational (UK) Ltd

7.347. United Cinemas International (UK) Ltd had 33 outlets selling ice cream. It sold BEW, Mars,
Nestlé, Ben & Jerry and Baskin Robbins products. It said that it had both its own freezers and freezers
supplied free on loan from Ben & Jerry’s for the purpose of selling scoop/soft mix ice cream only. It said
that it had always ensured that its business was based on its own decisions and not those of its suppliers:
it therefore bought impulse ice cream freezers to stock what brands it liked.

United Norwest Co-operatives Limited

7.348. United Norwest Co-operatives Limited had about 230 outlets selling ice cream. It said that it
sold BEW, Mars, Nestlé, Haagen-Dazs, its own brand and other products. It had exclusive freezers of
BEW, Mars, Nestlé and Haagen-Dazs which were free on loan and a few non-exclusive freezers which it
owned stocked all the above companies’ ranges. It took the opportunity to sell products wherever store
space allowed, irrespective of who supplied the freezers. It was not possible to stock every key frozen
product in all its stores and ice cream was no exception. However, it could stock the key lines in
multipacks where impul se was not available.

Virgin Cinemas

7.349. Virgin Cinemas had 34 sites selling ice cream. It sold BEW, Mars and Haagen-Dazs products
and some scoop and soft ice cream from its own freezers. It said that its brands had changed from being
solely BEW products to include other brands as a wider range had become available on the market. It
said that by owning its own freezers, which were installed in al its new sites, it was under no obligation
to stock any particular line from any particular supplier. In some of its older traditional sites, however, it
continued to have BEW'’s ‘front of house' freezersin which it could stock only BEW’s ice cream. How-
ever, it also commented that to restrict suppliers in an exclusivity contract had the effect of limiting
customer choice and ultimately controlling the market.

Welcome Break

7.350. Welcome Break had 69 stores and 11 carts selling ice cream at motorway service stations. It
had mainly BEW sales with an annual contract (for which Mars also quoted) giving exclusivity to all
retail and almost all forecourt shops. The reasons for this were the limited space, the requirement for
excellent delivery services, and commercially the best deal.
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Whistlestop Food & Wine Ltd

7.351. Whistlestop Food & Wine Ltd is a supermarket/grocer with 23 outlets selling BEW, Mars,
Nestlé, Treats, Haagen-Dazs and Ben & Jerry products. It said that it was to change in 1999 to an indus-
try freezer and wel comed the changes in the supply of ice cream, asit would enable it to sell the products
it wanted to, without alarge investment in freezers.

F T & RWilkinson

7.352. F T & R Wilkinson, aretailer with one outlet, commented that the public insisted on brand
leaders. It felt that if it wanted to have a freezer on free loan with free maintenance and breakdown
service, it should expect to stock only the products supplied by the provider: there was nothing to stop it
buying its own freezer to stock other brands. It believed that the investigation had been brought about by
a competitor of BEW which had had problems since it started up with storage in retail outlets. It also
commented that the company that supplied it with BEW ice cream, Consort Frozen Foods Limited, was
the most efficient company it had ever dealt with in the ice cream industry. It was efficient because it
specialized, there were rarely stock shortages and the delivery service was second to none, sometimes
unbelievable. F T & R Wilkinson suggested that this situation should be left well aone, since it was envy
of the BEW network that this inquiry was all about, BEW knowing and acting on the one golden rule of
the ice cream trade that in good weather the product must be available to sell.

Woolworths plc

7.353. Woolworths plc had sales of BEW, Mars, Treats and Nestlé products all available at all 780
outlets which sold impulse ice cream. It said that it was necessary to own its freezers to provide an
industry product range.

Members of Parliament*

Martin Callanan MEP

7.354. Martin Callanan MEP, writing on behalf of a constituent, believed that consumer choice was
being restricted because BEW supplied freezers to retailers and insisted that they were stocked solely
with BEW products. Other ice cream manufacturers would also supply freezers, but small retailers—
unlike supermarkets—did not have the space to accommodate more than one. Mr Callanan understood
that BEW had exclusivity agreements with outlets such as motorway service areas, theme parks and the
Millennium Dome, which were contracted to supply only Wall’s ice cream. Again, he believed that this
was arestriction of consumer choice. He said it appeared that Wall’ s Direct was subsidized by BEW and
therefore could offer better margins to its bigger customers.

Lindsay Hoyle MP

7.355. Lindsay Hoyle MP told us that BEW was concerned about a number of the Commission’s
possible recommendations. BEW was currently investing £20 million in its freezer fleet and as a British
company had a long-term commitment to the UK. BEW was therefore concerned that the proposed
recommendations would tifle its investment in the future, which in turn would be bad for British product
innovation. BEW was currently the only significant ice cream producer in the UK employing some 1,500
staff at its Gloucester factory. The uncertainty caused by the current inquiry could mean job insecurity
with long-term prospects becoming fewer. Mr Hoyle also said that, with regard to the supply of freezers,
retailers had the option of deciding whether they no longer wished to stock BEW products. Contracts
were not binding, and there was flexibility with the arrangement with retailers giving them the freedom
to set the price of the products. This resulted in the continuation of rigorous and fair competition in the
ice cream market.

A number of other Members of Parliament drew our attention to correspondence from independent wholesalers.
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Bob Russall MP

7.356. Mr Bob Russell, MP for Colchester, wrote to express serious concern about the predatory
action which Wall’s was taking to further tighten its stranglehold on the UK ice cream industry.
Mr Russell had recently met with the Managing Director of Anglia, an ex-dedicated distributor, which
was based in his Colchester constituency. The company feared that action taken by Wall’s over the past
few months could put it out of business, and with it the loss of 20 local jobs. While both Mr Russell and
Anglia welcomed the concept of a free market and fair competition, the behaviour of Wall’s by intro-
ducing direct selling to retailers had had the effect of almost doubling the number of vehicles distributing
ice cream to a market which, to al intents and purposes, had the same volume as before.

7.357. 1t seemed to Mr Russell as if Wall's was seeking to increase its dominance of the ice cream
market by eliminating—through its financial muscle—independent wholesalers in advance of the
outcome of this inquiry, thus removing potential alternative suppliers to retailers who might wish to
purchase ice cream products from other manufacturers. Mr Russell felt that the refusal by Wall’sto alow
retailers to stock items other than Wall’s products in its freezers was a restraint on trade and contrary to
fair competition. If companies such as Anglia were allowed fair and free market trading conditions, then
he believed that the future for independent wholesalers—and thus retailers and consumers generally—
was good.

Brian White MP

7.358. Brian White MP was concerned about the possible remedies, since, if companies were unable
to sell direct, new ventures such as Wall’ s Direct could be adversely affected. Call centre technology was
fast growing and would revolutionize this market place in the future. Artificial barriers such as prevent-
ing distributors selling direct could have a damaging impact on the leading position that Great Britain
had established in this field.

Other comments

Transport and General Workers Union

7.359. The Transport and General Workers Union (T&G) said that BEW was meeting customer
needs. The company provided a diverse range of ice cream products, whereas some of its competitors
had a limited range with which to compete. The T&G understood that BEW’s Magnum was clearly a
leading brand, but it had only a 5 per cent share of the ice cream market. It considered that BEW should
not be penalized for providing a diverse range of products which enabled it to meet the requirements of
customer choice.

7.360. The T&G considered that Mars would be the most likely beneficiary following any changes
to the current situation which the Commission might impose. Mars was primarily involved in the manu-
facture of confectionery and chocolate products, and its entry into the ice cream market was based on
existing confectionery being used as a model; it had one factory based in Strasbourg which supplied the
whole of the European market. The range of its products was limited and it did not provide a broad
spread of customer choice. Any gain in market share by Mars at the expense of BEW would ultimately
lead to job losses at BEW’ s Gloucester factory where the T& G had over 600 members employed.

7.361. The T&G was also concerned that if the market for products manufactured by BEW at its
Gloucester plant were to be undermined, it could result in Unilever deciding that it was more economical
for it to manufacture its products el sewhere in Europe and then import them into the UK.

Other manufacturers, distributors and retailers

7.362. A medium-sized manufacturer of soft ice cream mix said that its independent product could
not be bought by Wall’ s franchi sees, which obvioudly limited it in itstrading area.
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7.363. A medium-sized manufacturer and distributor said that its sales volume, and industry sales
volume, would certainly increase if freezer exclusivity were banned altogether, but would probably stay
the same if only BEW were not allowed to supply exclusive freezers, and commented that there should
not be freezer exclusivity.

7.364. A medium-sized distributor of ice cream said that its sales, and industry sales, would probably
increase if there were no freezer exclusivity. Retail outlets would be able to mix and match the types of
products and ranges better suited to their own area, customer wants and needs, thus promoting a better
turnover. This concept had already been proved where manufacturers had allowed this practice, for
example Mars and Treats. It said that freezer exclusivity provided the multinational corporations with an
unfair advantage over small local wholesalers who were unable to supply freezers and were thus pre-
cluded from supplying other product to exclusive freezer outlets.

7.365. The distributor added that although BEW's turnover was down in 1998 its profits were
significantly up at the expense of small wholesalers as a result of the 1998 Commission policy.
Unobtainable 1998 sales targets were dictated by BEW to wholesalers which resulted under the new
scheme in the wholesaler’s mark-up on BEW products averaging about 8 per cent on selling before costs.
For medium/small wholesalers to survive they would have to encourage or persuade their BEW
customers to change to another product with a better margin and this process would take along time. The
effect of recent developments was already manifesting itself in the current number of BEW’S ex-
dedicated distributors and small/medium wholesalers now going into receivership or experiencing finan-
cial difficulties, with many job losses. The ability of wholesalers to meet the sales and mix targets set by
BEW for 1999 was greatly influenced by many factors outside the wholesalers’ control, such as weather,
customer choice, retail customer taste changes (these varied from year to year and from area to area) and
the extent of BEW'’s television advertising. BEW'’s targets were unrealistic and were based on averages
with no wholesaler input having been considered.

7.366. The distributor also said that BEW currently gave massive direct discounts off its invoiced
prices to selected large BEW customers, initially precluding local small wholesalers from servicing these
customers. A BEW concession to local wholesalers during 1998 to allow wholesaers to supply
customers who might qualify for the year-end turnover bonus had not opened up the market as the large
customers were gtill being retained by BEW (due to the invoicing system) while problematic customers
or customers whose turnover was not worth the cost of distribution were being serviced by the rest of
industry. During the course of our inquiry, BEW had allowed the distributor to supply a few small BEW
customers receiving direct discounts off invoiced prices, provided certain rigid procedures were
followed. These procedures required the wholesaler to obtain ‘written permission from the retailer’ to
allow it to supply the retailer with product. The permission letter had to be lodged with BEW which then
‘adlowed’ the supply. It was still unclear what delivery charge would be allowed, or whether such sales
would count towards the wholesaler’ s bonuses.

7.367. In addition, the system set up by BEW forced small wholesalers to hand over their lists of
those customers with higher turnover in order that the customers of the wholesalers might receive a
bonus from BEW. This disadvantaged the small wholesaler as a number of such customers in the whole-
saler’s area had notified it that BEW'’s representatives were now targeting them with promotions and
promisesin order to entice customers to go directly to Wall’s Direct. In addition, product purchase prices
and selling prices were being dictated by BEW, and with increased petrol and wage bills, the whole-
saler’s profit margins were being fast eroded. The enforcement of this pricing policy was implemented
by BEW thus ensuring that its price lists were distributed to retailers and no discounts were added by
wholesalers.

7.368. The distributor made the following comments on the statement of possible remedies.
7.369. As Nestlé often appeared to follow in the shadow of any action in the market place taken by
BEW, it would be unfair to BEW if any recommendations applied only to it. It thought that any

recommendations should apply to all manufacturersin the ice cream industry, including Mars and Treats.

7.370. 1t endorsed the following proposals and would welcome them as a measure to rectify the
current situation, which it considered unsatisfactory.

7.371. On freezer exclusivity, it considered that a general prohibition would be the most fair and
thought it was acceptable.
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7.372. On outlet exclusivity, it supported a general prohibition and thought it should also apply to
wholesdlers.

7.373. Ondiscounts to retailers, it felt that the retail discount should be capped at no more than any
wholesaler was receiving, as the discount was the wholesaler's income, whereas the retailer’s income
was the discount plus the difference between the wholesaler’ smanufacturer’s price and the manufac-
turer’ s recommended retail selling price.

7.374. On digtribution, it thought that the recommended discount range of 17.5 to 22.5 per cent for
wholesalers was rather low. Its cost of freezers and distribution was currently running at 16.5 per cent
(including obsolescence). It therefore felt that a range between 22.5 and 26 per cent would be fairer. It
said that all the other suggested remedies were commendable.

7.375. It said that it was very important that the Commission came up with recommendations that
would lessen the stranglehold which BEW had in monopolizing and manipulating the ice cream market.

7.376. Whilst the latest information was that BEW was moving in the direction of the Commission’s
recommendations, it still had a noticeable influence on market choice through the medium of television.
It had noted that when Wall’s advertised a particular product on television, sales in that product soared.
This adversely affected its product range bonus, and it appeared that for the second year running it would
not be entitled to a bonus from BEW.

7.377. 1t thought that BEW should be brought to account by having to pay all wholesalers, asaform
of penalty, abonus of 5 per cent of turnover on aretroactive basis (to 1998).

7.378. A smal ice cream manufacturing company said that its sales would certainly increase if
freezer exclusivity were banned altogether and industry sales probably increase; if only BEW were not
allowed to supply exclusive freezers its sales would probably increase and industry sales would certainly
increase. It commented that, having spent the last 2% to 3 years in this very competitive sector of frozen
food, it believed there were unfair practices in operation. It put the blame for this on the companies
involved in sales of ice cream, driven by the desire to achieve brand recognition and ultimately market
share, and on the sales personnel who were given the task of achieving the brand market share. The
company believed that the larger the company the worse the problem. The premium sector of ice cream
which the company was involved in had been a very difficult market place. There were instances where
if it did not match rivals' offers to respective buyersit could not compete. The exclusivity problem arose
not just with BEW but with other manufacturers too.

7.379. A manufacturer of soft ice cream mix said that its sales, and industry sales, would probably
increase if freezer exclusivity were to be banned altogether, and would probably increase if only BEW
were not alowed to supply exclusive freezers. It commented that major suppliers of impulse ice cream
lines used loaned or rented soft ice cream equipment as a way of ensuring that their impulse ice cream
and lollies were sold exclusively. The advantage of freezer exclusivity were the gains from locking in
customers who would stock only the relevant brand; the disadvantage of freezer exclusivity was the cost
of equipment, service costs and breakdowns, and staff misuse of equipment, since it was only a loaned
machine. There were also questions of hygiene control arising from who was responsible for the
machines, namely the user or the ice cream company. The manufacturer also referred to the use of cross-
subsidization of other products to ensure that major ice cream companies soft ice cream mix was used. It
said that annual bonuses linked to impulse and soft ice cream stopped it from gaining business with its
soft ice cream. Key seasonal |eisure sites were also strongly targeted by major brands, which prevented
fair competition.

7.380. A convenience store chain with sales from exclusive freezers said that it would like to be able
to sell other products from its BEW cabinets.

7.381. A mobiler said that over time the terms from BEW had been reduced. If a mobiler did not
sign the franchise agreement, it received lower discounts. Some had stopped buying from BEW as a
result. It was believed BEW offered some of its franchisees ‘sponsorship’ to help gain outdoor special
events but only if the franchisee sold only BEW products from a BEW liveried vehicle. Local mobile
operators could not afford these high fees to gain such an event. It was very difficult for small companies
to survive, especialy in this industry which was so reliant on the weather and where costs were
continually escalating.
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7.382. It also said that some retailers were looked upon more favourably than others, for example
supermarkets, cinemas, theme parks and councils. These were offered better discounts, free freezers,
promotional material and free use of mobile units around the parks. Others had to pay more for the same
products, even though they might purchase more from them.

7.383. A former dedicated distributor which provided services for Wall’s Direct, and acted as an
independent wholesaler, said that its own activities were entirely separate from Wall’s Direct with differ-
ent vehicles, stock and personnel. The Wall’s Direct operation was very costly, totally unrelated to the
£1.10 payment to wholesalers for both distribution and selling, and it appeared that BEW was trying to
remove the independent wholesalers from the market. It commented on the statement of possible
remedies as follows.

7.384. On freezer exclusivity, it said that it agreed with the proposal that any prohibition should
apply not only to BEW but also to Nestlé and Mars or to all manufacturers having a turnover in impulse
ice cream of more than £10 million. There would, however, need to be a minimum turnover figure
achieved for the manufacturer which provided the refrigeration, otherwise it might decide to stop invest-
ing in the market.

7.385. On outlet exclusivity, it believed that the only remedy was a prohibition on all major manu-
facturers, which would mean the prohibition applying to BEW, Nestlé and Mars, or al manufacturers
having aturnover in impulse ice cream of more than £10 million.

7.386. On discounts to retailers, it believed the only discounts to be offered by any manufacturers
should be related to volume alone. A bigger discount was acceptable for any customer providing its own
equipment.

7.387. On distribution, it believed BEW was now operating Wall’s Direct with total disregard to
costs and to customers’ wishes. It agreed with the suggested discount scale of 17.5 to 22.5 per cent, as
this would allow companies both to trade profitably and to reinvest in the business. It said that the only
way that BEW, or any other manufacturer, should be able to sell and distribute directly to a national
account would be if the account was able to accept central ex-factory deliveries. However, this type of
customer (ie grocery) was less relevant to the impulse area of the business. Other national accounts such
as T&S and Kenneth Balfour Ltd would not provide enough business to support a Wall’s Direct system.
It agreed with all the other points in the remedies statement.

7.388. A medium-sized manufacturer and distributor said that BEW had put all prices up so there
was no distribution margin left. It said that its sales, and industry sales, would probably increase if
freezer exclusivity were banned altogether or if only BEW were not alowed to provide exclusive
freezers.

I ndividuals

7.389. We received written representations from 12 members of the public. They made the following
points:

(a) Restrictive agreements were leaving the consumer with less choice and higher prices.
(b) Loca corner shops were penalized as most only had sufficient space to have one freezer and
were prevented from stocking more than one brand of ice cream, resulting in customers either

making do or going elsewhere for the product they wanted.

(c) BEW'’s exclusivity agreements affected the consumer as there was a restriction on the choice of
products and the prices were very high.

(d) The ice cream monopoly was beneficial to BEW but was against the interests of the consumer,
retailers and independent wholesalers. A local pub was obliged to sell a guest beer, yet a news-
agent could sell only one brand of ice cream.

(e) BEW operated restrictive practices which benefited the manufacturer to the detriment of the
consumer.
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(f)

@)
(h)

(i)

@)

(K

()

BEW had achieved its position in the market through uncompetitive practices and acted against
the public interest.

BEW had manipulated the market and restricted the consumer’ s freedom of choice.

Lack of choice available from local retailers was a result of BEW'’s insistence that only BEW
products should be stocked in their freezers.

It was ridiculous that BEW could dictate to small businesses what they could and could not sell
to their customers. This prevented consumer choice and acted against the public interest.

Freezer exclusivity prevented retailers selling a wide variety of brands to the consumer which
was against the public interest.

The UK market for impulse ice cream was restricted and appeared to work to exclude entry to
new and overseas established producers. The market should be opened up and consumers given
the opportunity to purchase Continental European ice cream products such as those available in
French hypermarkets.

BEW dominated the market for impulse ice cream and prevented wholesalers and retailers from
selling competing brands. Customers suffered as they paid over the odds for Wall’ sice cream.
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